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journal is a diary 


A journal is a school girl's diary, an accountant’s record 
book, or even that portion of an axle that rotates in 
the bearing. But Journal is the name of a newspaper. 


It’s the same with Coke, the friendly abbreviation for 
Coca-Cola. Like Journal, Coke is a proper name. Con- 
sequently it always rates a capital “C.” Spelled with a 


lower-case “‘c,” it means something entirely different. 


Also, Coke and Coca-Cola are registered trade-marks. 





And good practice requires the owner of a trade-m: 
to protect it diligently. So this is another reason ¥ 
we keep asking you to use the upper-case initial on be 
names for our product—just as you do w hen you w! 
or print the name of your publication. 


Coke = Coca-Cola 
Both are registered trade-marks which distinguish the 


same thing: the product of The Coca-Cola Company. 


THE COCA-COLA COMPANY 
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with Federal Income Tax Problems of Investors... % Mr. 


See ee we 


* Essentially, this comprehensive, continuing Reporter provides the federal 
Tax Man with the vital information, the needed facts and figures concern- 
ing the effects on the federal income taxes of security owners which result = fede 
from changes in capital structure. Accordingly, the “Reports” run the con 
gamut from stock rights to war casualty loss deductions and recoveries. [1 : stat 


law 


* Swift coverage of new developments “as they break” is traditional with Jers 
the informative regular releases of Capital Changes Reports. In addition wise 
to the regular issues, “Advance Bulletins” rush to subscribers important 

capital changes data on issuance of stock rights and distributions. 


* Capital changes of both listed and unlisted securities are included. In 
short, if a change concerns a publicly-held security, any issue of general 
interest, the “Reports” supply all the facts and data needed for determin- 
ing its federal income tax effects, and for figuring the basis of both old 
and new securities. 


* Actually, the issues of more than 6,000 separate corporations and 
organizations — both stocks and bonds — are covered, with all relevant 
changes affecting the tax status of their securities, from date of incor- 
poration right down to the present. 


* In addition, facts and figures concerning taxes on distributions by public 
utility holding companies, taxability of cash dividends, interest on bonds 
acquired “flat”, and worthless securities are helpfully provided — along 
with special work sheets for tax computations in railroad reorganization 
situations, plus other exclusive, time saving, tax saving features. 


* Authoritative — produced and published by Sinclair, Murray & Co., Inc. 


— : — ns oe , Write for Complete Details 
MILK cou eal Gor? , Ae) DISTRIBUTED BY 
y? 0 " ?, 
gore vies Ate ComMERCE CLEaninG@ House; 
RE secul a r PUBLISHERS @F TOPICAL LAW REPORTS 


host rts 
Ly rhe pepe New York 18 Cuicaco 1 WASHINGTON 4 
n 


MI | eae ING: - \. 522 Firth Ave. 214 N. MICHIGAN AVE. 


American Bar Association Journal 











In This Issue 


President of New Jersey State Bar 
Explains Legal Aid 


Robert K. Bell, President of the New 
Jersey State Bar Association, de- 
scribes how New Jersey set up legal 
aid bureaus in that state. It is ex- 
pected that every county in the Gar- 
den State will have legal aid service 
by the end of this month, making 
New Jersey the first state in the 
Union to provide free legal advice 
to all who cannot afford to pay for it. 
Mr. Bell thinks that this is the an- 
swer to the problem that American 
lawyers sooner or later must face: 
federally subsidized and federally 
controlled legal aid. He urges other 
state bar associations to follow New 
Jersey's example to avert what other- 
wise will be a long, expensive battle 
to prevent destruction of the freedom 
of the legal profession. (Page 355.) 


Alvin Rockwell Relates Story 
of Rebirth of German Law 


Despite the Cold War and Russia's 
determination to rebuild Germany 
in her own image, the American 
Military Government has made 
steady progress in its attempt to re- 
store a rule of law in the German 
nation. Speaking largely from the 
point of view of the Legal Division 
of the American Military Govern- 
ment in Berlin, Alvin J. Rockwell 
tells of the problems that the Ameri- 
can authorities face and, to a degree 
at least, have solved. He describes 
our relations in a war-wrecked coun- 
try with the citizens of the occupied 
nation and with the citizens of our 
former ally, the Soviet Union. This 
article will be of interest to lawyers 
and students of international polli- 
tics alike. (Page 359.) 


Judge Winnet of Philadelphia 
Evaluates the Juvenile Courts 


Dean Roscoe Pound once called the 
juvenile court the most outstanding 
improvement in the administration 
of criminal justice since the Magna 
Charta. Starting in 1899 in Illinois, 
in half a century the juvenile court 
movement has spread to every state 
in the Union. Based upon the idea 
that a delinquent child should be 
treated as a ward of the state, not as 
a criminal, and should be given the 
same care, custody and discipline 
that society gives to the dependent 
child, the juvenile court has proved 
its value. But Judge Winnet finds 
that there is yet much to do if the 
goal of rehabilitation of youthful of- 
fenders is to be fully achieved. (Page 
363.) 


Ben W. Palmer Recalls 
the Glory of the Medieval Sheriff 


In the days after the Conquest, the 
shire reeve, or sheriff, became the 
chief official of the shire. He col- 
lected the King’s revenue and was the 
chief police and judicial officer in the 
shire. He had important military, 
financial and judicial responsibilities. 
He became so powerful and so abused 
his power that King and subjects 
joined to check him, and in 1170, 
Henry II instituted a grand inquest 
into the conduct of sheriffs. From 
that day, the sheriff began to de- 
cline in glory. Mr. Palmer traces the 
“Decline and Fall of the Sheriff” in 
this interesting article. (Page 367.) 


A Preliminary Report 
on the 1949 Lawyer Count 


There are many facts about the legal 
profession in the United States that 
would be extremely useful to bar 


associations and to the lawyers them- 
selves if they were known. For ex- 
ample, no one knows exactly how 
many lawyers there are in this coun- 
try, how many have had four years 
of college or how many lawyers prac- 
tice by themselves. The Survey of the 
Legal Profession has undertaken the 
task of obtaining accurate data about 
these and related questions concern- 
ing the profession. Albert P. Blau- 
stein of New York City gives the 
preliminary report of the Survey in 
this issue. (Page 370.) 


Why Lawyers Should Know 
International Law 


The field of international law, both 
public and private, is no longer one 
that concerns only suave diplomats 
in striped trousers and international 
law experts who speak several lan- 
guages and have no occasion to con- 
cern themselves with simple ques- 
tions of torts, deeds, wills and income 
tax. Charles S. Rhyne of the District 
of Columbia Bar explains why the 
average American lawyer should 
know more about international law, 
and why his clients deserve to have 
him educated in the field. (Page 375.) 


Machinery of Yokohama Trials 
Explained by Eighth Army Lawyer 


Paul E. Spurlock was the first re- 
viewer for the Judge Advocate Sec- 
tion of the American Eighth Army 
during the trials of Japanese war 
criminals at Yokohama. From this 
first-hand experience, he has written 
a detailed account of the machinery 
of the trials. As he explains, he was 
prompted “to tell the truth” about 
the conduct of these trials because 
of the misconceptions of many mem- 
bers of the legal profession in the 
country. Mr. Spurlock’s study of the 
trials and the fact that he has read 
every review that has been written 
by others about the trials make him 
peculiarly competent to give an au- 
thoritative account of a controver- 
sial subject. (Page 387.) 


THe AMERICAN BAR ASSOCIATION JOURNAL is published monthly by the AMERICAN Bar ASSOCIATION at 1140 North Dearborn Street, Chicago 10, Illinois. 


Price 


Association, $1.50. Vol. 36, No. 5. 


copy, 75c; to Members, 50c; per year, $ 
Changes of address must reach the JouRNAL offi 


old and new addresses. 


Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the act of Aug. 24, 1912. 
5.00; to Members, $2.50; to Students in Law Schools, $3.00; to Members of the American Law Student 
ce five weeks in advance of the next issue date. 


Be sure to give both 
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The greatest 
treasure-house 

of historical 

information 

ever left by a single man. 


THE PAPERS OF 


Thomas Jefferson 


Editor: JULIAN P. BOYD 


Associate Editors: LYMAN H. BUTTERFIELD and MINA R. BRYAN 


UBLISHED WITH the official approval of the 

U. S. Thomas Jefferson Bicentennial Commis- 

sion, THE Parers OF THOMAS JEFFERSON will 

contain the almost incredible volume of Jeffer- 
son’s public papers and other writings on practically 
every aspect of human life—from politics, diplomacy, 
and law, to architecture, philosophy, agriculture, phi- 
lology, music, and education. The series will include 
18,000 letters written by Jefferson, and, in full or in 
summary, 25,000 letters written to him by the great 
and humble of many nations. 

One of the largest book-publishing undertakings in 
the history of this country, THE Papers or THOMAS 
Jerrerson will appear in 52 volumes in a format 
worthy of its content. The first volume, covering the 
years 1760-1776, is ready now; subsequent volumes 
will be published at a rate of approximately four per 
year. Subscribers to the entire series will receive a 
discount of ten percent on the list price of ten dollars 
per volume. Advance payment is not necessary; sub- 
scribers pay for each volume as published. 





THIS DESCRIPTIVE BROCHURE 
IS AVAILABLE ON REQUEST 


The publishers have prepared 
this prospectus, giving full de- 
tails of the Plan of Subscription, 
the editorial history of the work 
since its inception in 1943, what 
the series will contain, and how 
the tremendous task of col- 
lecting and editing is being ac- 
complished. Please address all 
inquiries to the publishers. 











PRINCETON UNIVERSITY PRESS, PRINCETON, N. J. 
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1950-51 EDITION 


The Book of The States 


and its supplements 


THE STANDARD 
REFERENCE WORK ON 
STATE GOVERNMENT 


A wealth of information in text and state-by-state 
tables. Deals with administrative systems, legis- 
latures, recent legislation, judicial organization, 
constitutional development, intergovernmental re- 
lations, taxation and finance. Also school systems, 
welfare and health activities, highways, and many 
other services of state government. 


With 
Comprehensive Rosters of State Officials and a 


Directory of State Legislators which two 1951 
Supplements will bring up to date for that year. 


The Book, now available, and 
its 1951 Supplements . . . $10.00 


The Book alone (839 pages) . . . $7.50 


Order from 
THE COUNCIL OF STATE GOVERNMENTS 
1313 East 60th Street . . . Chicago 37, Hlinois 








LAWYERS TOUR TO EUROPE 
Summer 1950 


A number of important international conferences in the legal field 
will take place in Europe this summer: 

The Congress of the International Bar Association (July 
19-26) in London, followed by the International Conference of 
Comparative Law 

The Congress of the International Law Association (Aug. 
27-Sept. 2) in Copenhagen 

The International Institute for the Unification of Private 
Law and the Congress of the International Federation of Women 
Lawyers, both in Rome in early July. 

We have arranged special tours for those who want to 
attend all or some of these conferences. 

These tours combine the advantages of well-planned 
pleasure and sightseeing trips with important professional activities 
—meetings, lectures, symposiums, receptions and social contacts 
with leading European lawyers. 

Countries to be visited include England, France, Italy, the 
Benelux Countries, Germany and the Sarre, Switzerland, Austria 
and Denmark. 

All-inclusive cost, New York to New York, by steamer or 
plane, from $1250. 


Ask for special bulletin. 
ASSOCIATION FOR 
ACADEMIC TRAVEL ABROAD, INC. 
(A non-profit organization) 


42 Broadway - Tel. HA 2-0664 °* New York 4, N.Y. 
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LOOKS BETTER...SAVES SPACE 
COSTS LESS TO INSTALL 





Everything "FITS 
LIKE A GLOVE” 


® Because all the components 
are precision stamped and 
formed, they must fit together 
perfectly. Thus, if you have 
need for additional sections in 
the future, you can be certain 
that they will match and as- 
semble perfectly with those 
you buy today. 


DeLuxe also manufactures equally outstanding 
Storage, Wardrobe, Combination Wardrobe— 
Storage Cabinets and Record Storage Units. 


SOME OF THE NATION’S FINEST LAW 
LIBRARIES STANDARDIZE ON DELUXE 


@ The fine construction features of DeLuxe Library Shelv- 
ing are obvious to anyone. Simple lines...correct propor- 
tions...smooth flat surfaces, finished in baked-on enamel 
in a variety of colors...components that assemble quickly 
and accurately. All these hand-tailored features combine 
to give DeLuxe equipment that custom-built look...with 
the economy of stock units. DeLuxe units are highly 
flexible in use...individual shelving as well as complete 
units are easily rearranged or added to when necessity 
warrants. DeLuxe precision design and manufacture make 
this possible. Remember, in buying Library Shelving, the 
REAL Cost is the ERECTED Cost. Write for descriptive 
catalog. Representatives in principal cities...Consult your 
Classified Telephone Directory under “Shelving”. DeLuxe 
Metal Furniture Co., 253 Struthers St., Warren, Pa. 
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ONE OF THE TRULY GREAT 
AMERICAN LAW BOOKS 


All of the Law on the Subject 
By H. A. TOULMIN, Jr., J.D., Litt.D., LL.D. 


“Nearly every one of our companies, our pro- 
fessions, our inventors, our laboring people, have 
been, at one time or another, directly or indirectly, 
involved in alleged violation of these [anti-trust] 
laws. 


“Can all these various companies and talented 
executives and able lawyers and the great institu- 
tions they represent be so evil and so wrong? 


“Can business and professional men's groups like 
the Real Estate Boards of America, the American 
Medical Association, etc., all be of such evil intent 
and such civil and criminal violators of these laws?" 


READ THE ANSWERS to these questions in 
Colonel Toulmin’s Foreword to his monumental 
seven-volume work on The Anti-Trust Laws of the 
United States, the first four volumes of which are 
now ready. 


In response to a widespread demand upon the 
part of lawyers throughout the United States, we 
have reprinted this challenging statement by a 
fighting" trial lawyer who knows the subject and 
has had broad experience in this field. 


FREE: A copy of Colonel Toulmin’s Foreword is 
yours for the asking. 
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THE W. H. ANDERSON COMPANY 
524 Main Street, Cincinnati 1, Ohio 


Please send me, without cost or obligation, the 13-page Fore- 
word to THE ANTI-TRUST LAWS OF THE UNITED STATES, by 
H. A. Toulmin, Jr. 


(If you also wish to receive without charge a beautiful 16-page 
Brochure of the work, check here [].) 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers, almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 
moment's notice. 


U.S.F.& G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 
FIDELITY & GUARANTY 
INSURANCE CORP., 
Baltimore 3, Md. 
FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 


Originators of the Slogan: 


“Consult your Agent or 
Broker as you would your 
Doctor or Lawyer"’ 
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PROPERTY OWNERS — Write for a list of ACCREDITED MANAGEMENT ORGANIZATIONS nearest you. 
Send your request to the INSTITUTE OF REAL ESTATE MANAGEMENT, 22 West Monroe Street, Chicago 3, 
lll. (Affiliated with the National Association of Real Estate Boards.) 
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5 questions for your partnership clients... 


IF his partner should die— 





Who would gain control of his interest in the business? 


2. Would he have the funds to buy the deceased partner’s share? 


Or would he be forced to bring competitors, or his partner’s family, 


into the company? 


A Prudential partnership life insurance program leaves control of the firm in the 






hands of the surviving partners — pays the family of the deceased a fair price for 
their share of the business. 


Ask your nearest Prudential representative to show you how your clients will 








benefit from partnership life insurance. DO IT TODAY. 


THE PRUDENTIAL 








INSURANCE COMPANY OF AMERICA 


A mutual life insurance company 


HOME OFFICE 
NEWARK, N. J. 





WESTERN HOME OFFICE 
LOS ANGELES, CALIF. 




















SAVE 


30 TO 60% : BOOKS ” BOUGHT & SOLD 


LAW 





FINE USED 





JOS. M. MITCHELL 


5738 THOMAS AVENUE 


PHILADELPHIA 43, PA. 





FINE BUCKRAM, DUCK OR EQUAL, F.O.B. PHILA. PRICES AND 
INFORMATION FREE ON REQUEST. SOME FINE BUCKRAM SETS 


PRICED LESS THAN COST OF 


U. S. Supreme Court Reports 336 V. Any Edition: 
Off., Law, West. 

Boord Tax Appecis Reports 47 V. & Tax Court 
Reports 10V. 

Federal Rules Service (Callaghan) 1950—13 V. & 
Digest 2 V. 

Federal Second 1-65 & Supp. 1-16. 

U. S. Tax Cases 1-1939/1—13V. 

War labor Reports 29 V. 

Atlantic 200 V. & Second 1-60. 

Dakota Digest, Callaghan, 5 V. 

N. Y. Baldwin's—Consolidated Lows Lifetime 11 V. 
& 1949 Supp. 

North Dakota Reports 1-55. 

Northeastern 200 V. & Sec. 1-15. 

Pacific State Repts. (13 States) 40 V. 

Pa. State to Atlantic 175 V. 

* Superior to Atlantic 101 V. 

‘* State 110-362. 

** Superior 102-165. 

American Jurisprudence 58 V. 

American Law Reports 1-121. 

American Stote Trials 17 V. 





REBINDING YOUR OLD SETS. 


Corpus Juris 72 V. 

Corpus Juris Secundum 63 V. 

Criminal Law Mag. & Reptr. 1-15. 

Harvard Law Review 62 V. 

Jni. Criminal Law & Cr'igy 40 V. 

L. R. A. (O.S.) 70 V. Thin Paper 2 in 1 & (N.S.) 
76 V. & Perm. Dig. 10 V. 

Ruling Case Law 28 V. & Perm. Supp 10 V. 

Fletcher Cyc. Corporation Law 20 V. 

Nichols Cyc. Legal Forms 9 V. 

Page—Wills 5 V. 

Restatements of Law 24 V. 

Wigmore Evidence 10 V. 

Williston Contracts 9 V. 

Williston Sales 4 V. 

Texts & Treatises, Standard Authorities, Full Stock, 
Name the Set. 

We do rebinding of standard low reports, buckram 
to match; free sample on request. 

Cox's Criminal Law Cases, 31 V. 

English & Empire Digest 49 V. 

Mew's Digest English Cases 30 V. 

Selden Society (Eng.) 64 V. (Lacking No. 2). 








LAW 
OFFICE 
ORGANIZATION 


By Reginald Heber Smith 
of the Boston Bar 


Due to popular demand 
our third reprinting of 
this pamphlet is now 
available. Price 50 cents. 


Copies may be secured 


AMERICAN BAR 
ASSOCIATION JOURNAL 


1140 North Dearborn Street 


Chicago 10, Illinois 
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This Electronic “Law Secretary” 
is with you .. . day, night, and Sunday, too! 


Do yow sometimes feel that the 
tedious and time-consuming handwrit- 
ing of brief preparation, abstracts, 
client interviews and similar detail 
work deprives you of needed time for 
the other essentials of your practice? 


Then you'll want to investigate the 
AUDOGRAPH Electronic Soundwriter. 


With this small, compact and bril- 
liantly engineered instrument at your 
elbow, case preparation flows smooth- 
ly and efficiently. You simply speak 
your mind, or read the abstracts from 
relevant decisions . . . and it’s done! 
Transcription is almost as effortless 
... both saving time and money. Of 
course, AUDOGRAPH is ideal for routine 
correspondence as well... providing 
the same benefits. 


Made by The Gray Manufacturing 
Company—established in 1891—origi- 
nators of the Telephone Pay Station. 

Use the coupon to discover why and 
how AUDOGRAPH can streamline law 
practice —no matter when, where or 
how you are accustomed to work. 


The”Master”’ Audograph: the ideal combination 
dictating and transcribing machine. 
Records on thin, lightweight, long- 
lasting plastic discs, holding up to 
one hour’s dictation. Operates wher- 
ever electric current is available. 


fOGR AP} sco 


& THE GRAY MANUFACTURING COMPANY, HARTFORD 1, CONNECTICUT 
% 
a 
® 
the 








AUDOGRAPH sales and service in 180 principal cities of 
U.S.—see your Classified Telephone Directory.Canada: 
Northern Electric Co., Ltd. 53 foreign countries: 
by westrex (Western Electric Export Corporation). 
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To slash typing costs, increase typing 
output, meet your every typing need! 


e@ Law firms throughout the country are discovering new econo- 
mies through use of Remington Electri-conomy Typewriter—the 
new electric typewriter that performs all typing requirements with 
greater ease—greater speed—greater accuracy. 


e@ In test after test where the Remington Rand Electri-conomy 
Typewriter has replaced ordinary machines, the increased typing 
output is piling up extra profits— 10% ...20% ...50% and even 
higher are the savings percentages reported by delighted users. 


Send the coupon today for the amazing ECONOMY story of the 


Remington Electri-conomy Typewriter. cuintalrectenenninidiainandinis. 


MAKE THE Elecfri-conomy TEST IN YOUR OFFICE TODAY! 


















x 












Remington Rand, Room 1290A, 315 Fourth Ave., New York 10, New York 
C Please send me FREE copy of “Electric Typing vs. Manual Typing.” 


C Please have your representative call to make the FREE Electri-conomy Test 
in my office—without obligation, of course. 














Zone__ State, 
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A 
SEGMENT 
OF 

MY TIMES 


is the personal story 
of a great public 
servant, of the men 
and events he has 


intimately known 


Joseph M. 


Proskauer 


A former Justice of the N. Y. 
Supreme Court, Appellate Di- 
vision, Proskauer’s fame ex- 
tended into politics, into the 
fight for tolerance, into the 
shaping of a just and work- 
able World organization. 


His first-hand account of 
the American scene includes 
the moving inside story of 
Alfred E. Smith and details 
of the Smith-Roosevelt 
breach. President of the 
American Jewish Committee 
during the years of crisis in 
modern Jewry, he was untir- 
ing in his fight for human 
justice everywhere. 


Judge Jerome Frank in 
The N.Y. Times calls his book 
“A stirring narrative, most 
engagingly written, and well 
worth reading by anyone in- 
terested in the past half cen- 
tury of American life.” $3.00 
at all bookstores, or mail 
coupon. 














FARRAR, STRAUS 
| 53 East 34 Street, New York 16, N.Y. NL | 


| Please send me a copy of A Segment of My Times by | 
' Judge Joseph M. Proskauer. $3.00 enclosed. 
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An Extra ‘‘Low Cost Assistant’’ 


AMPRO 


for Scores of Important Tasks 


CONFERENCES may be tape 
recorded for later playback and 
liscussion. 

PREPARING BRIEFS on tape 
recordings is faster, easier. Work 
on them anywhere, at your con- 
venience. 

DICTATING LONG REPORTS 
n tape saves your time, frees 
your secretary for other impor- 
tant tasks. 


review. 


“polished” 


Recorder. 


CLIENT DISCUSSIONS may be 
recorded for later playback and 


SPEECHES may be rehearsed and 
in private with new, 
low cost tape recordings. 
EVERY OWNER has found an 
amazing number of additional 
uses for this new Ampro Ta 

It is an ideal tool i 
busy lawyers. 


Helping Hand for 


BUSY LAWYERS! 


New Low Cost AMPRO Sound-recording-on-tape lets 
you talk, dictate or play back for 2 full hours on one 
standard 7” 





reel of tape! 


Here is a new and proven “time stretcher” for 
busy men . . . a revolutionary new type portable 
tape recorder and playback unit that makes every 
hour of your day more productive. You will find 
scores of important uses for this new “24 hour 
secretary” .. . and it will pay for itself many times 
over by saving hours of your time every day! 


Magnetic Erasure Allows You to Use Tape Over and Over Again 


Old recordings 


which you no longer care to keep are automatically 


erased from the tape as you make new recordings. 


Highlights 


This New Unit 


¢ Lowest first cost. 
e Greatest operating 


economy. 
¢ Lightest weight 


a mere 15 pounds. plet 


e Truly portable. 


SEND COUPON 
FOR CIRCULAR 


giving full deftoils, 
specifications and [l- 
lustrating many ad- 
ditional uses for this 
basically new tape 
recorder. 


of New AMPRO Magnetic Tape 
Recorder and Playback Unit 


with microph nae 
po plug, speaker, amplifier in one SS case. 





t AMPRO CORPORATION (A ‘Gana Precision | 
| Equipment Corporation Subsidiary) ] 
| 2879 N. Western Ave., Chicago 18, Ill ] 
| bey Interested in doing more work in less time | 
| . . « tush me details on the new low cost Ampro Tape | 
| Recorder. | 
| NAME .... | 
| | 
I 


ADDRESS .... 
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BINDER 


for your 
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$2.25 postpaid 
Check must be mailed 
with order 


American Bar Association 
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1140 North Dearborn Street 
Chicago 10, lil. 
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STATE REPORTS — OFFICIAL — 1880-1950 APPROXIMO 


Alobama 81-223 
Arizona 1-58 
Arkansas 47-177 


California Supreme Court 64- 220 & Cal. 
3 


Supreme 2nd 1-33.. 


California Appellate 1-140 


Appellate 2nd 1-89. 


Colorado Supreme Court 7-85.. 


Colorade Appellate 1-27...........- 


Connecticut 53-135 .. 


Delaware 7-32 & Chancery 6-24... 


Florida 22-160 ...... 
Georgia 77-180 
Idaho 2-63 
Indiana 102-225 ..... 


Indiana Appellate 1-118...... 


lowe SU-223 ...cccce 
Kansas 30-165 
Kansas Appellate 1-10 
Kentucky 84-307 
Lovisiana 104-203 ... 


Lovisiana Annual 39-52.......... 


Maine 77-132 ....... 
Maryland 63-187 
Minnesota 26-228 .... 
Mississippi 64-160 ... 
Missouri 89-317 


Missouri Appeals 93-221....... 


Montona 4-113 
New Hampshire 64-94 


‘errr $200.00 New Jersey Law 48-137 & Supreme Court 
Wrrevrere xt 174.00 Reports Volume 1..........-.+++++++ 125.00 
eovece 130.00 Nevado 17-48 .......... ee ee 
New Mexico 3-25 ........-eeeeeees . 33.00 
cecceecess cuMme .00 Nebraska 9-121 .......... nent . 112.00 
& California North Dakota 1-74... 2.2... -6 sees . 200.00 
Se er err 50.00 North Carolina 96-225..........+- 200.00 
00.00 Ohio State 43-138. ........5-0e- 95.00 
00.00 Ohio Appeals 20-83.........-+.- 95.00 
pis Ueibeowu . Okichoma Supreme Court 1-110.... 110.00 
225.00 Genges. B1-8EE .ocecccvcesccoces 150.00 
OMe he etismas 225.00 Penna. State 109-362..........---. 252.00 
s2eee 150.00 Penna. Superior 102-164.. 125.00 
eeeees 183.00 Rhode Island 15-46. ..........5++5- . 45.00 
ib oe date Seb bo 175.00 South Carolina 25-160...........++- . 135.00 
175.00 South Delete 2-47... 2 ccc cee cccccccess 47.00 
teense 150.00 | Tennessee 85-178 .........--00+e+e++++ 175.00 
se eereceenes WO 0 Se OEE cc co cvngssecs<chkhcongag x wee 
aaron paps 30.00 Texas Civil Appeals 1-63.............-- 125.00 
Sh! PIP 225.00 Texas-Wilson Civil Cases Court of Appeals 
Eoseraninay + yy $-Beish . 1a oek 230. de Splcinenibiviear AIST 
osnae Texas Unreported Cases 1 & 2........+.+ 4.00 
a 185.00 eee Pe eT Oey TT eee 100.00 
RR pepe " 902.00 | Vermont 58-114 ..... 2.2 e cece ee eeeceee 150.00 
a bing ope 96.00 Virginia 83-188 .. 2... cece eeeeeeees+++ 200.00 
eT eT 175.00 Washington State 1-200 & Washington 2nd 
150.00 Series 1-16 & Washington Terr. Volumes 
i lithe 225.00 S OB. cosndus needed a levisedwen tee 
Donte dihehnesemh 90.00 West Virginia 29-101..............-+-- 125.00 
Wisconsin 46-254 .......cccceecececnee 300.00 
athnadéewantenuaa 150.00 Wyoming 3-39 ....ccccccccccccccesess SEB 


New Jersey Equity 41-142 & Superior Court 
-3 
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Legal Aid in New Jersey: 





The Answer to a Socialized Legal Profession 


by Robert K. Bell + of the New Jersey Bar (Ocean City) 


® |t is hoped that by the end of this month there will be legal aid societies in every 
county of the State of New Jersey. The Garden State will thus be the first in the Union 
to provide free legal assistance to every citizen who cannot afford to pay for the 
services of a lawyer. In this article, Mr. Bell, the President of the New Jersey State 
Bar Association, tells how the New Jersey Bar accomplished this feat. He warns that 
other states must follow suit if a battle to impose federal legal aid is to be avoided. 





« The organization of legal aid socie- 
ties throughout New Jersey to pro- 
vide free legal assistance to every in- 
digent person in the state has been 
the prime objective this year of the 
New Jersey State Bar Association. 
The state group early last summer 
entered upon this project to organize 
in every county a legal aid society, 
because the trustees of the association 
were of the belief that this was the 
paramount purpose to which the 
members of the organized Bar in the 
state should devote themselves at 
this time. That the trustees were 
right in their judgment has been 
demonstrated by the action of four- 
teen of our twenty-one county bar 
associations which have organized 
legal aid societies, some in the 
highly metropolitan districts and 
others in the rural communities. 
The Bar of our state embarked 
upon this program because it seemed 
almost inevitable to them that in the 
not too distant future, if nothing was 
done, they would face, like their 
brethren in the medical profession, 
an uphill fight against socialization 
which would cost them in time and 


money a thousandfold more than a 
real effort put forth now to solve this 
problem. They knew that if it was 
solved there would be no justification 
for a federally financed and federally 
controlled legal aid plan. 

In the early days of our planning 
we were able to divide the work so 
that our legal aid societies would be 
concerned only with civil litigation 
and advice in civil matters. This was 
possible because there has been for 
several years in operation in Essex 
County a plan whereby the courts, 
the county bar association and the 
law schools have coéperated to pro- 
vide free legal service to indigents 
in criminal matters except in homi- 
cide cases where under the statute the 
court may appoint counsel whose 
fees are paid from public funds. 
Chief Justice Vanderbilt 
Emphasizes Importance of Legal Aid 
The summer months were devoted 
to planning for the campaign to carry 
this proposal of the state society to 
every county organization. We began 
with a meeting to which were in- 
vited the presidents, the chairmen of 
the legal aid committees and other 


officials of the county organizations, 
as well as the officers and members 
of the general council of our state 
association. It was at this meeting 
that Chief Justice Arthur T. Vander- 
bilt, a former president of the Ameri- 
can Bar Association, outlined the 
importance to the legal profession of 
sponsoring legal aid as a private en- 
terprise available to every indigent 
citizen of the state. 

In that address, Chief Justice Van- 
derbilt said: “In 1776 we declared 
our political independence. In 1837 
Emerson in his American Scholar 
proclaimed our independence in the 
field of letters—and made it stick— 
but in the field of social reform it is 
curious—and at times alarming—to 
observe the regularity with which we 
have for a century or more been ac- 
cepting our ideas of social reform 
from England after a lag of about 
fifteen to twenty-five years, sometimes 
wisely and sometimes not so wisely. 
Already it is being urged on us in 
high quarters that the plan of finan- 
cial assistance from the Government 
through the Bar for legal aid is just 
what we need here in this country. It 
is even being suggested that we need 
not fear it as socialistic, because the 
Rushcliffe Report on which it is 
based was the work of conservatives. 

“But such guileless advice is, quite 
unintentionally, I am sure, a siren 
voice luring us to our destruction. 
The basic strength of the legal profes- 
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sion, like many another profession, is 
in its independence. Independence 
does not mean any lack of ability or 
willingness to codperate, as we have 
shown for years in the work of our 
bar associations. It does mean that 
we know that if we are to serve both 
our clients and society to the full, we 
must be free; and free we will not be 
if we are the beneficiaries of govern- 
ment handouts or subsidies. 

“The situation that confronts the 
British with respect to legal aid is 
far different from that with which 
we have to deal. Due to the war and 
the hardships of postwar recovery, 
more of their citizens are in unfor- 
tunate straits than Americans were 
even in the Great Depression. The 
people are footsore, weary, and there- 
fore more prone to lean on the gov- 
ernment. We are making more money 
per capita than ever, albeit much of 
it goes in taxes. The number of cases 
for strict legal aid here is relatively 
small. We have been handling the 
problem well in some places, catch- 
as-catch-can in others. But when we 
are confronted with the alternative 
of perfecting our legal aid work lo- 
cally ourselves or leaning on the Fed- 
eral Government or even on the 
state, I have no doubt of what our 
course will be here in New Jersey. 
Already, by rule of court with the co- 
operation of our county judges and 
our county bar associations, we have 
provided for statewide legal aid for 
indigent defendants in criminal cases. 
It remains merely to perfect our or- 
ganizations on the civil side. 

“There is another difference be- 
tween our situation and that of the 
English that it is important to ob- 
serve in this connection. The Eng- 
lish have no bar associations corre- 
sponding to ours. They have, to be 
sure, their grand old Inns of Court, 
their Council of the Bar and the So- 
ciety of Solicitors, but their activities 
are quite unlike those of our bar as- 
sociations. They are largely social 
in nature. Then, too, they are plagued 
with enormous costs and fees in liti- 
gations. It has been said there that 
to win a lawsuit is a luxury, to lose 
one may spell ruin. Costs in a single 
suit may run to thousands of pounds. 
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Costs are at the center of their legal 
system. Every motion has two aspects 
—the law and the costs, and one is 
argued as vigorously as the other. 
Two or three years ago the Lord 
Chancellor appointed a comm:ttee 
to study the matter of costs. No more 
difficult subject could have been 
found. So far as I know, it has not 
yet reported. Its problems permeate 
both branches of the profession. Gov- 
ernment assistance in legal aid pro- 
vides a solution there of a grave prob- 
lem without upsetting the status quo 
as to the whole system of costs. We 
have no such problem here. 

“Please do not misunderstand me. 
I have nothing but admiration for 
the English people. Their heroism 
in a crisis the like of which I pray 
God may never be our lot must for- 
ever challenge our admiration. There 
are no abler judges anywhere, nor 
abler advocates than theirs. We have 
much to learn from them in almost 
every aspect of litigation except 
costs. Why should we copy an emer- 
gency measure that is bred of their 
fixed professional customs that find 
no parallel here? Why should we seek 
largesse from the Federal Govern- 
ment when we know full well—or if 
we don’t know, every disinterested 
person regardless of party will tell us 
for the asking—that we shall only be 
taking money that we ourselves shall 
have to put up in taxes? 

“Rather let us be about our own 
professional business by supplying 
legal aid in every locality to every 
person rightly entitled to it. It is 
already being done in several coun- 
ties. Is not the extension of legal aid 
to every county of the state by the 
Bar obviously the first order of busi- 
ness of the lawyers of New Jersey? 
Over the past twelve months we have 
shown what can be done by whole- 
hearted coéperation in improving 
the administration of justice. Let us 
set an example to the Bar of the en- 
tire country by showing in every 
county of the state that we can take 
care of this whole problem of legal 
aid here and now. Let us show the 
other professions that no matter what 
others may do, the Bar intends to 
remain free and independent.” 


New Jersey Lawyers 
Approve Legal Aid 


Inspired by Chief Justice Vanderbilt, 
New Jersey lawyers, not only mem- 
bers of the New Jersey State Bar Asso- 
ciation, but members of the profes. 


sion generally, have indicated that § 


they are not willing to sit by and 
wait for the inevitable crash about | 


their heads. I know this to be true § 


because I have talked with lawyers 
in almost every county. Because of 
their appreciation of the fact that it 
was the responsibility of the organ. 
ized Bar to see to it that no citizen of 
the state was deprived of his right to 
be represented by counsel because o| 
his financial condition and because 
they were conscious that no better 
means could be found for promot 
ing better public relations of the bar 
association, these lawyers, through 
their associations, have accepted this 
responsibility to make their state the 
first to organize legal aid on a state. 
wide basis at the county level. As | 
have said, fourteen of our counties 
already are organized and by the end 
of May we expect that similar so 
cieties will be in existence in the 
other seven counties of the state. 

Each county bar association in the 
state has been requested to incorpo- 
rate a legal aid society as a charitable 
corporation so that gifts to it will be 
deductible for income tax or estate 
tax purposes. The society is operated 
by a board of trustees selected by the 
county bar association from its mem- 
bers and from prominent laymen ol 
the community. Experience has 
shown that by having legal aid car- 
ried on by a separate organization, 
sponsored by the county bar associa- 
tion with interested laymen, the way 
is paved for financial support from 
the public as well as from the law- 
yers. A few of the societies already 
organized have received funds from 
the Community Chests. The majo 
rity, however, are being operated 
with funds subscribed by the mem- 
bers of the Bar. 


County Bar Associations 
Decide What Is Needed 
Each of the county bar associations 
has appointed a legal aid committee 
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and information concerning legal aid 
has been sent to these committees by 
the New Jersey State Bar Legal Aid 
Committee with assistance from the 
Committee on Legal Aid of the Amer- 
ican Bar Association. The county 
committees have been at work to 
“lay the groundwork” toward the or- 
ganization of legal aid societies in 
their respective counties. After pre- 
liminary work by the county com- 
mittee is sufficiently advanced, the 


©» county bar associations are requested 
q 


to call meetings for the purpose of 
discussing legal aid. The state offi- 


| cers, together with members of the 
| New Jersey State Bar Legal Aid Com- 


mittee, attend the meetings to speak 
on the subject and to make them- 


selves available for questions from 
| the floor. These meetings have been 


received most enthusiastically by the 
members of the county bar associa- 
tions and in every instance, up to this 


' time, before the close of each meet- 


ing, the county association has passed 
resolutions providing for the incor- 
poration of a legal aid society and 
has provided the funds necessary for 
the first year’s operation. In all cases 
the counties adopt the type of organ- 
ization they determine to be the best 
suited to their local needs. Some- 
times the board of trustees consists 
of all lawyers, while others include 
laymen as well as lawyers. 

In the metropolitan areas some of 
the societies have more than one 
office with full-time paid lawyers in 
attendance. In the smaller counties 
a lawyer is employed part-time. In 
other counties, organizations such as 
the Red Cross, with their “home 
service”, are used for the purpose of 
interviewing and screening the ap- 
plicants. In all counties the indi- 
vidual members of the bar associa- 
tion have given their support to the 
program, and have agreed to serve 
as a voluntary panel of lawyers to 
handle the cases that cannot be taken 
care of by the person in charge of the 
county legal aid office. The two ob- 
jectives for which all our county so- 
cieties are working are (a) an ade- 
quate supply of professional services, 


;and (b) the availability of the serv- 


ices of the organization to clients at 


a fixed, acceptable, advertised place 
during regular business hours. 


Essex Plan Gives Legal Aid 

to Indigent in Criminal Cases 

As I have said, under the Essex Plan 
the state courts in codperation with 
the organized Bar have established a 
splendid plan for legal assistance to 
indigent defendants in criminal mat- 
ters. This plan originated and was 
put in use in Essex County more than 
two years ago. Under it, the entire 
membership of each county Bar par- 
ticipates as counsel in such cases in 
rotation, with supplethental aid in 
interviewing witnesses and other de- 
tailed work from qualified law stu- 
dents or law clerks residing in the 
county acting as “juniors”. The 
plan met with such great success in 
Essex County that the Chief Justice 
of New Jersey appointed a committee 
to study the plan to see if it could 
be made effective in all counties. 
After a favorable committee report 
was filed, the New Jersey Supreme 
Court amended its rules, making the 
plan applicable to all criminal cases 
in the county courts other than homi- 
cide cases. The county judges and 
the members of the Bar of the coun- 
ties have readily accepted the plan, 
and it is now functioning in all the 
counties of the state. Many lawyers 
who had never tried a criminal case 
and many who had not tried criminal 
cases for years have found great satis- 
faction in participating when called 
upon. This plan gives all the mem- 
bers of the Bar the opportunity to 
assist in providing legal services to 
the unfortunates who do not have 
necessary funds to provide their own 
counsel, and it guarantees every man 
the right to be represented by counsel 
in accordance with the provisions of 
the Federal and the New Jersey State 
Constitutions. 


Defense of Indigent 

ls Responsibility of Bar 

This program for indigent defend- 
ants in criminal cases is looked upon 
by its sponsors as being one phase of 
the responsibility of the organized 
Bar to be the public’s lawyer. Our 
Chief Justice has said, “It is antici- 
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Fabien Bachrach 


Robert K. Bell was admitted to the Bar 
of New Jersey in 1925. A native of Penn- 


sylvania, he received his legal education 
at the University of Pennsylvania. He has 
been the New Jersey member of the Na- 
tional Conference of Commissioners on 
Uniform State Laws since 1933 and a 
member of the Association since 1930. 





pated that from this effort there will 
be reflected to the Bar some measure 
of good will from the public, en- 
gendered by having some of the most 
prominent and capable members of 
the Bar willing to be assigned to rep- 
resent those accused persons who are 
not able to pay for legal assistance 
of that quality.” 

In performing this service, the law- 
yers are not overburdened, as it has 
been estimated that no lawyer will be 
called upon to accept such an indi- 
gent case more than once every ten 
months, and will not have to try such 
a case more than once every two and 
one-half years. 

The Essex Plan takes care of the 
indigent defendants in the state 
courts only, so upon the request of 
the judges of the United States Dis- 
trict Court, a committee of the Jun- 
ior Section of the state association 
has undertaken the task of providing 
counsel for the indigent defendants 
in the federal courts of the state. The 
committee maintains a panel of vol- 
unteer lawyers who have agreed to 
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act as counsel in these cases. The 
panel consists of older lawyers as well 
as juniors from all parts of the state. 
Assignments are made upon request 
from the court and usually the law- 
yer selected is from the same county 
as the defendant. 

These programs have been suc- 
cessful only by virtue of the codpera- 
tion of the courts, members of the 
Bar and the bar associations. We be- 
lieve that the extension of legal aid 
to every county of the state should 
show that the organized Bar, in con- 
junction with local communities, is 
in a position to provide adequate 
legal advice and assistance to those 
who cannot afford to pay, without 
government aid. 


We know that if in New Jersey the 
organized Bar can offer every 
person in our state legal assist- 
ance when he needs it, whether he 
can pay for it or not, we shall have 
the answer to any move toward so- 
cialization. We are determined that 
we shall not find ourselves without 
any reply when the move comes, as it 
most certainly will, to provide legal 
assistance to all at the taxpayers ex- 
pense by the welfare state. But we 
in New Jersey know too that the rec- 
ord made by one state in the Union 
will be far from sufficient to convince 
the public that the federal program 
should not be made available in the 
other forty-seven states. We hope 
that New Jersey’s experiment will 


not be ended until the other states 
have joined us, so that the or- 
ganized Bar of America can say that 
nowhere in this country is there a 
need for federally sponsored, feder- 
ally financed control of the legal 
profession. 


What we have done we believe to 4 
be good, but we still are vitally con. 7 


cerned lest failure by our sister asso- 
ciations in the other states to carry on 
similar programs will make ineffec- 
tive our efforts and lest within our 
time we shall have either federal con- 
trol or a tremendous battle, costly in 
time and money to every member of 
the Bar, to avert it. It still is not too 
late, but it may be soon if we, the 
organized Bar of America, do not act. 


U. S$. Army Photo—Marble 


Legal and judicial representatives of Japan, who have recently arrived in the United States, discuss the itinerary of their current 
trip throughout the country as part of the National Leaders Travel Program. They are spending two months on a tour to observe 
and study the American legal and judicial system. They are, left to right, Judge S. Kuriyama of the Supreme Court of Japan, 
Y. Naito of the Supreme Court Secretariat, A. J. McCormick who is accompanying the group as the representative of SCAP Legal 
Section in Japan, Judge K. Inomata of the Tokyo High Court, R. Kondo of the Japan Federation of Bar Associations, K. Osabe, 
public procurator, F. Ozawa of the Attorney-General's Office, and Y. Idei, public procurator. 
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by Alvin J. Rockwell + of the California Bar (San Francisco) 


= One of the greatest problems that faced the American authorities in defeated 


Germany on V-E Day was that of restoring a rule of law in a country ruled by Nazi 


tyranny for twelve years. The problem became more and more difficult as the wartime 
unity between the Western Allies and the Soviet Union gradually turned into cold 
war. This is an account of the rebuilding of German law told from the viewpoint of 
the Legal Division of the American Military Government in Berlin. It is taken from a 
speech delivered by Mr. Rockwell before the Harvard Law School Association of 
Northern California on May 17, 1949, at San Francisco. 





® Despite the momentous events in 
China, Germany continues to hold 
the interest of this country. Since 
May, 1945, Germany has been the 
principal day-to-day meeting and 
testing ground of the West and the 
Russians. This country’s 1945 policy 
with respect to the Russians has been 
dramatically changed. That change 
and the hardening of our new policy 
have been progressive, but if one 
turning point is to be selected, it 
might well be July 11, 1946, and 
Secretary Byrnes’ speech at that time 
before the Council of Foreign Min- 
isters in Paris. Since then, frustration 
has been displaced by action 
vis-a-vis the Soviets. We have had 
an affirmative program, the divi- 
dends on which are already begin- 
ning to roll in. Yet the battle of East 
and West for Germany is certainly 
not won; in the months ahead the 
struggle may be more intense if 
more subtle than in the past. 

A second reason for the fascina- 
tion of Germany to us lies in our 


relations with the German people 
themselves. In Germany you have a 
mighty concentration of industrial 
resources, a high level of general 
education, at least in science, music 
and literature, and with these an 
astonishingly low level of political 
education and democratic instinct. 
It has been said that the most signifi- 
cant event of the nineteenth century 
was the revolt against feudalism that 
failed to occur. As applied to Ger- 
many, this unfortunately is not a 
mere wisecrack. 

Our Armed Forces entered Ger- 
many in 1945 with certain objectives 
before them. Those objectives, on 
the whole, were sound. Now, with 
the setting up of a West German 
Government, and with an occupation 
statute limiting the intervention of 
the occupying authorities, the time 
is approaching when our influence 
on German affairs is bound to lessen. 
Have we, so far, achieved our war- 
time aims? 

We have made progress in de- 


| Post-War Problems in Occupied Germany: 


con- © 


‘American Democracy versus Russian Democracy 


veloping our policies with respect to 
the Russians and the Germans, 
despite the extent to which these 
policies were afflicted with internal 
paradoxes and even contradictions. 
Much of this I recount from the 
viewpoint of the Legal Division of 
American Military Government in 
Berlin. 


1945 American Foreign Policy 

Was Cooperation with Russia 

Our Government's attitude on V-E 
Day in 1945 was that the continuing 
peace of the world depended upon 
the maintenance of the war-time 
unity among the Big Five—ourselves, 
the British, Russians, French and 
Chinese—and particularly among 
the Big Three—ourselves, the British 
and Russians. 

By the time the Big Three assem- 
bled at Potsdam in July, 1945, the 
Russians in the Balkan States had 
already demonstrated that their con- 
ception of “democracy” was wholly 
different from that of the West. 
They had established in Berlin a 
predominantly communist city gov- 
ernment. They were then in the 
process of stripping their zone of 
Germany on the claim of exacting 
reparations, without any considera- 
tion of the burdens their wartime 
partners would have to bear in keep- 
ing the German population alive. 

Nevertheless, we and the British 
solemnly signed an agreement with 
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the Russians, at Potsdam, for meas- 
ures looking to the “democratiza- 
tion” of Germany—the Potsdam 
Agreement use, the words “democ- 
racy” or “democratic” seven times— 
and for the treatment of all of 
occupied Germany as an economic 
unit. The Agreement expressly pro- 
vided that the first charge upon 
exports from all of Germany should 
be for the payment of necessary 
imports to Germany. The Americans 
then sat down in Berlin with the 
Russians, British and French in an 
attempt to administer Germany un- 
der the Potsdam Agreement. 

There is an aphorism to the effect 
that the dreams of diplomacy are 
the nightmare of the administrator. 
The Potsdam Agreement provided 
a practical example of this proposi- 
tion. 

When the Americans arrived in 
force in Berlin in August, 1945, 
primary emphasis was placed on the 
importance of extending a friendly 
hand to the Russians, of breaking 
down their suspicions and gaining 
their confidence. Probably so much 
emphasis was placed on this that we 
tended to neglect our objectives 
with respect to the Germans, and the 
maintenance of understanding and 
sympathetic relations with the 
British and, particularly, the French. 
It is an interesting fact that it was 
not ourselves but the British who 
first showed firmness against the 
Russians in the Allied Control Au- 
thority. In the spring of 1946, 
Walter Lippmann wrote a series of 
articles on the struggle for Germany. 
But it was the Russians and the 
British, not the Russians and Ameri- 
cans, whom he then _ correctly 
pictured as the chief protagonists. 

In the meantime, the Americans 
in Berlin were getting acquainted 
with the Russians. The first meeting 
of the Control Council was held in 
Berlin in July, 1945. The first meet- 
ing of the four-power Legal Direc- 
torate was held on August 21, 1945. 
Thereafter, until March, 1948, the 
Legal Directorate regularly held all- 
day sessions twice weekly. 

As with all the other elements of 
the Allied Control Authority, the 
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chairmanship of the Legal Direc- 
torate rotated on a monthly basis. 
The first month, August, the Ameri- 
cans were in the chair; the second 
month, September, the British; the 
third month, the French; and the 
fourth month, the Russians. In 
December, the Americans were back 
in the chair and the cycle repeated 
itself. The Russian Legal Division 
has had a continuity of personnel 
in Berlin which the Legal Divisions 
of the other three Governments have 
lacked. Mr. Karasev, a_ professor 
from the University of Moscow—and 
a Communist—came to Berlin as 
chief of the Russian Legal Division 
in the summer of 1945 and, accord- 
ing to recent information, is still in 
that capacity. During this period, to 
March, 1948, one saw a great deal 
of the Russians both socially and at 
work—and not solely through what 
has been called the vodka haze. It is 
well to remember their appealing as 
well as their less attractive qualities, 
as they impressed themselves upon 
the Americans in Berlin during those 
years. 

The destruction of property in 
Russia, the loss of life, and the cruel- 
ties imposed upon the Russian 
people by the German invader were 
all of astronomical proportions. 
Certainly these facts were impressed 
upon General Eisenhower and Gen- 
eral Clay on their visit to Russia in 
August, 1945. They were impressed 
upon us in Berlin as we became 
acquainted with the Russians, in- 
cluding their families, who came to 
Berlin in the fall of 1945. Our su- 
preme goal for four years had been 
to defeat Germany. The Russians, 
at an incredible price to their own 
people, did, after all, make a certain 
contribution to that result. Their 
suffering was bound to make for a 
patience and sympathy in dealing 
with them. 


Individual Russians 

Curious About America 

The individual Russian is often 
naive, even childlike, with little 
knowledge of the world outside 
Russia but with a lively curiosity. 
Somehow, copies of Life and other 
American picture magazines found 





their way from week to week into 
the chamber where the Legal Di- 
rectorate met. They were invariably 
examined at odd times during the 


sessions by the several members of the | 


Russian delegation, and frequently 


questions were asked of us—not | 


about atomic bombs but about much 


more complicated matters, such as | 


American women’s styles, and some- 


times about household appliances 


and the like. 
The Russians are fond of proverbs. 


Most of them, when translated, have | 
a familiar ring to American ears, | 


but of course sound very impressive 
in Russian. 

The 
humor, and the waging of the cold 
war did not seem to affect our indi- 
vidual relations with them. To take 


a personal example, in January, | 


1948, American Military Govern- 
ment promulgated a habeas corpus 
ordinance to which we attached a 
good deal of importance. I made a 


radio speech explaining the ordi-f 


nance, during the course of which | 
made some pointed references to the 
absence of such safeguards of per- 
sonal liberty alike in Nazi and 
Communist societies. A few evenings 
later at the home of the Director of 
the British Legal Division Mr. Ka 


rasev mentioned this speech. He said | 


that it was a good speech, except 
that I knew nothing of the adminis- 
tration of justice in Russia. “Why”, 
he said, “don’t you come to Mos- 
cow?” My reply was the obvious one: 
I said, “Mr. Karasev, how can I come 
to Moscow when you won’t even let 
me go out to Potsdam?” Karasev 
laughed heartily and when we left 


shook hands in his usual friendly) 


fashion. 


"Democracy" to the Russians 
ls Communism 


But the Russians are Communists, 


well indoctrinated. They love to 
use the word “democracy”. The 
British and even the French are 
sometimes a little suspicious about 


the word “democracy”; but never! 


the Russians. The trouble is that to 
the Russians democracy means com- 
munism. Everything, including de- 
mocracy as we know it, which is not 
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communism is “fascism”. They bend 
the facts to the theory; not the theory 
to the facts. We recognize, or as 
lawyers try to recognize, that a little 
fact can kill a big theory. The 
Russians insist that any theory—so 
long as it is a communist theory— 
can assassinate any fact. To them, 
American, British and_ French 
workers are slaves. On the other 
hand, Mr. Karasev has assured me 
that Russian workers have the right 
to strike. But, he adds, in Soviet 
Russia they work only for themselves 
and therefore have no occasion to 
exercise that right. 

Some people argue today that we 
were unwise in the post-combat 
period even to try to get along with 
the Russians. Before the American 
Bar Association Annual Meeting in 
September, 1948, Mr. Byrnes con- 
tended with considerable force that 
we had never conceded the Russian} 
anything they didn’t have or couldn't 
have taken anyway; and that the 


| strength and righteousness of our 


position are shown by the fact that 
it has repeatedly been necessary for 
the Russians, in achieving their 


| objectives, to break the very agree- 


ments they made with us and the 
other Western Powers. ¢ 

In 1945, there was no substantial 
dissent in this country from the be- 
lief that somehow we simply had to 
get along with the Russians. In San 
Francisco we hammered out a 
United Nations Charter which, be- 
cause of the veto power reserved to 
the five permanent members of the 
Security Council, is in this respect 
weaker than the League of Nations 
Covenant of 1919. This, in part, was 
Russian appeasement, but it was 


| generally accepted as necessary and 
) wise at the time. 


Certainly, our futile but sincere 
attempts to conciliate and agree 
with the Russians have united our) 
country to the point of our present 
firmness to a degree which could not 
have been achieved by the contrary 
policy. For the British, Mr. Bevin 
has made this point in the House 
of Commons. 

And, finally, we must remember 
that we and the French and British 


did not really do so badly in the divi- 
sion of Germany into occupation 
zones. In addition to the three West- 
ern Sectors of Berlin, we have in the 
Wes,ern Zones the richest part of 
Germany with a population of some 
forty-six million among whom will 
be found the 
skilled workers. 

But whatever the pros and cons 
of this, it is clear today that a policy 
of cooperation with the Russians in 
Germany has had, down to the 
present, no chance of success, be- 


most 


cause the Russian objectives in Ger-> 


many have been utterly contrary to 
our own. This is one of the many 
paradoxes in the German situation, 
but it is true: If a policy of conciliat- 
ing the Russians ever had any 
chance of success, that chance was 
extinguished by the rapid demobili- 
zation after V-E Day of American 
armed strength in Europe. 

The Russians have been deter- 
mined to exact from Germany every 
possible penny in reparations. Hold- 
ing an area of Germany abundant in 
food and certain raw materials, they 
refused, in defiance of the Potsdam 
Agreement, to make this produce 
available to Germany as a whole. 
They have consistently insisted on 
exacting reparations from current 
production, and have refused to make 
the exports from their zone avail- 
able to pay for necessary imports, or 
even to give an accounting of what 
they have extracted. 

This led to Mr. Byrnes’ offer for 
the economic unification of the West- 
ern Zones on July 11, 1946, the date 
which I mentioned earlier. It was 
on this issue of economic unification 
that Secretary Marshall terminated 
the London meeting of the Council 
of Foreign Ministers, in December, 
1947. Then followed the breakdown 
of the Allied Control Authority, in 
March, 1948, and the blockade of 
Berlin, in June. The Marshall Plan 
and the North Atlantic Alliance are 
important chapters in this story. 


Russians Have Turned Their Zone 
into Police State 


It was unfortunate, however, that 
the breakdown at London was based 
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solely on Russian intransigence in 
the economic sphere. For in the 
meantime the Russians had struck at 
something even more fundamental. 
They had turned the Soviet Zone of 
Germany into a single-party police 
state, had put thousands of political 
dissenters into concentration camps 
in Germany, had imported a com- 
munist-trained police force, and had 
ruthlessly disregarded the most rudi- 
mentary standards of civil liberties. 
These practices, since June, 1948, 
they have extended to the Soviet 
Sector of Berlin. 

The elections held in Berlin and 
in the Soviet Zone in 1946 provide 
a revealing example of the Commu- 
nist system at work, not in its later 
but in its earlier stages. After months 
of sparring, the Soviets finally agreed 
to a Berlin city election to be held, 
as in fact it was, on October 20, 1946. 
The Russians were clever enough to 
realize that the German Communist 
Party was insignificant and had no 
broad appeal. It was the Social Dem- 
ocratic Party which held the alle- 
giance of the majority of German 
working people. Accordingly, the 
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Russians caused it to be announced 
that the Communist and Social Dem- 
ocratic parties were combining into 
a new Social Unity Party, the S.E.D. 

A referendum on this question of 
amalgamation was scheduled for 
Berlin, but was called off by the 
Russians at the last minute on the 
ground that there was nothing to 
vote on—the merger had already 
taken place. The referendum was 
nevertheless held in the three West- 
ern Sectors of Berlin and the merger 
was defeated by a large majority. 
The Social Democrats won the sub- 
sequent Berlin elections. 

But in the Soviet Zone, this 
“phony” merger was recognized, and 
the Social Democrats were never 
permitted on the ballot in any elec- 
tion. Here is a revealing lesson in 
popular front tactics and “democ- 
racy”, Soviet brand. 

From the beginning our relations 
with the Russians in Berlin, as in 
Vienna, have presented a comical 
yet tragic paradox. Although we met 
in the Allied Control Authority on 
a daily basis, the Russian and Rus- 
sian-sponsored press in Germany nev- 
ertheless attacked us from the very 
beginning. We were slow—too slow 
—to reply but eventually did so. In 
the winter of 1947-1948 our State 
Department published a volume, 
Nazi-Soviet Relations, 1939-1941, 
based on captured documents of the 
German Foreign Office. The German 
papers in the Western Sectors made 
a feast of this material, publishing a 
picture, for example, of Stalin and 
Ribbentrop beaming at each other 
in happier days. Prior to this the 
Russians, with much fanfare, had 
presented in their Sector of Berlin 
the anti-American play, The Rus- 
sian Question, depicting the ter- 
rible things that happened to an 
American newspaper man who re- 
fused to write against Russia. And 
so the cold war was waged. 

The Berlin blockade and air lift 
were the greatest paradox of all. As 
against the Russians, we have as 
much right to be in Berlin as in the 
District of Columbia. With this right 
goes a right of entrance and exit, and 
this the Russians recognized for 
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three years. If, from the Russian 
viewpoint, we had forfeited our right 
to be in Berlin, then we had assured- 
ly also forfeited our right to fly over 
the Russian Zone to get there. From 
our standpoint, if we had the right 
to go to Berlin by air, we had the 
right to go on the ground. Neither 
side was willing to assert its claimed 
rights to the obvious conclusion. 
Technically and politically, the air 
lift was magnificent; legally, in the 
sense of what I have just said, it was 
an absurdity. 

We are now well fortified in our 
dealings with the Russians. Our mo- 
tives are pure. We know what theirs 
are and exactly how they operate. 
And, without making concessions, we 
have been beating them in Western 
Europe. 

As to the Russians, we started on 
the wrong track, or at least on a 
track which did not lead to the de- 
sired destination, but shifted to the 
right track. As to the Germans, we 
started on the right track, but we 
soon lost ourselves in an uncharted 
wilderness. And whether we have 
remained on the right track—wheth- 
er, for example, in handing control 
of many affairs back to the Germans 
in 1946 we committed the sin of 
“too much and too soon”, as some 
think—must be answered even today 
on faith rather than conviction. 

Our objectives in Germany as of 
1945 can be reduced to three: demili- 
tarization, reparations and democra} 
tization. The first two of these I shall 
dispose of rather cavalierly. 

On V-E Day the German armed 
forces were largely dead or in prisoner 
of war cages, and the Wehrmacht’s 
equipment was strewn throughout 
Europe. We blew up those remain- 
ing plants that could be used solely 
for war purposes, fortifications, air 
raid bunkers and the like. The Al- 
lied Control Authority also enacted 
legislation—a great deal of it. Con- 


_trol Council Law No. 8 eliminates 


and prohibits military training in 
Germany. 

This program had its amusing 
side. The Allied Control Authority's 
building, the former seat of the 
Kammergericht, or Berlin Court of 





Appeals, is in the American Sector, 
near Potsdammer Platz. It was put 
into shape for use as the quadripar- 
tite headquarters only by extensive 
repair work, including the installa. 
tion of many new windows. One of 
the largest air raid bunkers, four or 
five stories high and with walls many 
feet thick, was located nearby. It was 
discovered, in due course, that the 
bunker could not be blown up with- 
out causing considerable damage to 
the Allied Control Authority build- 
ing. When I left Berlin, the bunker 
was still standing. Then, Law No. 8, 


“to which I have referred, was suf- 


ficiently comprehensive to prohibit 
and make criminal in express terms 
the use of the military salute in Ger- 
many—by the Germans, that is. Here 
is a record of some kind in the his- 
tory of futility. 


German Rearmament 
Acute Problem in 1965? 


But the demilitarization program, on 
the whole, was sound. The trouble, 
as we learned from the years follow- 
ing World War I, is that German 
rearmament could become an acute 
problem not in 1945 but in 1965. 
The problem, fundamentally, is one 
of international organization in the 
years to come. 

Germany should be required to 
make good the war damage caused 
by it to the full extent of its ability 
to do so, without, however, impos- 
ing the burden of supporting the 
German population upon outside 
resources. Reparations should be 
taken in one sweep, from technical 
know-how and capital equipment, 
and not from current production 
over a period of years—a process 
which after 1919 tended artificially 
to build up German industry at the 
cost of the American private lender. 
These were sound aims in 1945. 

Unfortunately, they were entan- 
gled with ideas of demilitarization 
and of turning Germany into a goat 
pasture which could contribute noth- 
ing to European recovery and which 
could support her own population 
only by a continuing American WPA 
program. But this aberration was 

(Continued on page 431) 
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An Evaluation 


by Nochem S. Winnet - 


Fifty Years of the Juvenile Court: 


® In 1899, after an eight-year struggle in the state's General Assembly, the first 
juvenile court law went into effect in Illinois. Today, over half a century later, there 


ore over three thousand juvenile courts, located in every state of the Union. In this 
article Judge Winnet takes stock of the juvenile courts today. He finds that the orig- 


inal objective was sound, and that much has been accomplished. He also finds 


weaknesses and makes valuable suggestions for eliminating them. 





" Fifty years is a short period in the 
history of the law. But in this period 
has come the most outstanding im- 
provement in the administration of 
criminal justice since the Magna 
Charta was signed in 1215. This is 
the judgment of Roscoe Pound, the 
dean of deans of law, on the found- 
ing of the juvenile court. It was in 
1899 in Illinois that the first juvenile 
court law went into effect after a 
legislative struggle of almost eight 
years. Now there are approximately 
three thousand juvenile courts scat- 
tered throughout every state of the 
Union. 

Why has the growth been so uni- 
versal? The answer must be found 
in the senselessness of the criminal 
procedure that had been employed 
for hundreds of years—a senselessness 
that was especially discomforting to 
society when applied to children. For 
every offense a certain punishment 
was provided. What could be sim- 
pler? It was designed not only to 
punish but to deter any further crim- 
inal activity. While unquestionably 
the law did punish, it certainly did 
not deter, as criminal statistics every- 


where will prove. The failure of the 
criminal law procedure of the past 
is written in the records of every 
jail, every prison and every peniten- 
tiary. Most of the inmates for crimes 
of violence and against property in 
these institutions were youthful crim- 
inals grown older. 

What was the radical philosophy 
of the Illinois provision in 1899? The 
law proposed, in the words of the 
committee of the Chicago Bar, that 
a child should not be treated as a 
criminal but as a ward of the state to 
receive practically the same care, Cus- 
tody and discipline that society was 
attempting to accord the dependent 
and neglected child. Radical as it 
was, the principle of the law was not 
an importation from a foreign juris- 
prudence. It was rooted deep in the 
English common law. Courts of 
equity or chancery had long exer- 
cised their jurisdiction to protect 
children unable to take care of them- 
selves. The common law, too, had 
ruled that children under the age of 
seven were incapable of committing 
crime. The juvenile court law merely 
extended the common law and took 


Judge of the Municipal Court of Philadelphia 


up the old equity jurisdiction. 


Principles on Which 

Juvenile Court Operates 

The courts vary in form and struc- 
There are many good ones 
among the thousands; there are many 


ture. 


poor ones. There is general agree- 
ment, however, on the principles on 
which a juvenile court operates: 

(1) Children are not to be dealt 
with as criminals but as individuals 
in whose future welfare the com- 
munity is concerned. The purpose 
of the court proceeding is to help 
the child, not to punish him. 

(2) In order to arrive at an under- 
standing of the factors responsible 
for the behavior of the child, the 
court should use all the insight now 
available in the fields of medicine, 
psychiatry, psychology and the social 
services. The offense itself is of sec- 
ondary importance. It is regarded 
as symptomatic of the underlying 
personality maladjustment. 

(3) The procedure of the court is 
equitable rather than criminal. The 
hearings are informal and private, 
separate and apart from adult crim- 
inal proceedings. The purpose is to 
discover the factors in the child’s 
life that led to the delinquent be- 
havior and to take remedial steps 
in accordance with the needs of 
children. 

(4) A staff of professionally trained 
probation officers is one of the most 
important tools of the court. 
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Obviously, not all juvenile courts 
observe in practice all these prin- 
ciples. The courts in small com- 
munities do not have diagnostic and 
clinical facilities. Many of the courts 
do not have probation officers, and 
probably the greatest number of 
them do not have officers who could 
meet the minimum standards of the 
National Probation and Parole Asso- 
ciation. 

Generally speaking, all recognize 
these basic principles of the juvenile 
court law. Whether consciously or 
unconsciously, they are attempting 
to carry out the ideal of personalized 
justice. No longer does every offense 
carry a certain punishment. All ju- 
venile court judges attempt to give 
every offender a particular and in- 
dividualized treatment to meet his 
special needs. 


Juvenile Court's Work 
Is Hard To Evaluate 
The total impact of the fifty years 
of the juvenile court is difficult to 
estimate. It has established on a firm 
basis the doctrine of personalized 
justice. It has ended the demoraliz- 
ing spectacle of children being tried 
in criminal courts like adults. It has 
proved that probation is a form of 
treatment administered by qualified 
officers on a case-work basis and that 
it can be one of the most important 
tools in the rehabilitative treatment 
offenders. It has demonstrated 
that the courts must employ outside 
skills, such as that of the social and 
medical professions, for effective 
treatment of delinquents. It has 
stimulated thinking about the needs 
of children in society. It has em- 
phasized the importance of knowing 
the causes of delinquency and the 
need of community activity to re- 
move these causes. And in spite of 
the high rate of recidivism, the court 
has been the means by which thou- 
sands upon thousands of boys and 
girls have been aided and returned 
to useful réles in society. 
Notwithstanding this impact, there 
are few juvenile court judges that 
will boast that the court is realizing 
the full potentialities of the promise 
of its philosophy. That it does not 
presents the challenge for the future. 
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Why has there been failure? Why are 
there so many gaps between promise 
and fulfillment? Is it the fault of the 
judge or the court itself? Its most 
ardent proponents must recognize 
the deficiencies in order that the 
juvenile court law may not follow 
the history of the criminal law and 
become tyrannized by procedure and 
tradition. 

(1) In spite of fifty years of ex- 
perience, the juvenile court has been 
unable to dissociate itself from the 
criminal court. Over and over again 
it is repeated that it is not a criminal 
court to avoid scarring the children 
that are brought before it. Both the 
general public and, what is more 
important, the children themselves 
are unconvinced. This is particularly 
important in view of the fact that 
there is unwillingness on the part 
of many citizens to use the court at 
a time when its influence and facil- 
ities could be more profitably em- 
ployed. Every community has numer- 
ous serious unreported delinquencies 
for the simple reason that there is a 
reluctance to subject a child to this 
procedure. 


The continental countries have at- 
tempted to overcome the criminal 
odium by placing the problem of 
deviant children in other depart- 
ments, such as the Department of 
Welfare in Sweden or the Depart- 
ment of Education in Soviet Russia. 
Such a step would be unwelcome in 
this country. In most cases, the lib- 
erty of a person is involved, which 
should only be taken away or limited 
in a court by due process of law. 
Ultimately it may be advisable to 
abandon the use of the name “ju- 
venile court” with its emphasis on 
the child. It might be better to use 
the designation “family court”. A 
child that is charged with delin- 
quency would be summoned into 
the juvenile division of a family 
court. After all, the problem of the 
family relationship is always con- 
sidered in the proceeding. It may 
help in the objectives of the court 
if there is realization that a juvenile 
delinquent represents an acute break- 
down of the normal functions of 
family life that must be repaired. 


(2) The court has not attracted 
the best-qualified persons to sit as § 
judges. In most jurisdictions the ju 
venile court is almost at the lowes @ 
level of the judicial hierarchy. In 
courts of mixed jurisdiction, judges - 
frequently avoid assignment to this y 
division as unprofitable, particularly 
in terms of promotion and legal J 
achievement. There is need of de. | 
fining the equipment of a judge of a J 
juvenile court. That he should be j 
trained in the law goes without say: 9 
ing. He must have the ability to see 4 
the issues of fact and issues of law and § 
to decide them. He must see to it that 9 
no due process of law is violated in 4 
the proceedings, and that the child, 
the complainants and the parents are| 
given an adequate hearing. Only a/ 
legally trained judicial officer is | 
equipped to weigh the imponder- jj 
ables involved in the child’s best) 
interests against natural and legal) 
rights of parents or the general se-| 
curity or protection of society. He} 
must also serve as a check and bal- 
ance upon the legalistic demands of 
attorneys on the one hand and the 
idealistic demands of the theorists 
on the other. 






usual] 


ment. 


= are ta 


analog 


Slike a 


adies 
hospit 
the c 
with | 
backg 
to per 
Obvio 
Court 
tween 

(a) 
under 
of loc 
ices—f 
malad 
a local] 
a plac 
be im 
malad 
many 
can b 
usual 
follow 
law as 
posed 
bation 
to the 





In addition to a sound legal train- 
ing, he should have a sympathetic) 
understanding of the tools of thef} 
process. They are contained in the|) 
social and medical sciences. He must | 
acquire some knowledge of the prin- 
ciples of counseling, group work, 





psychiatry and psychology, child and 
family welfare. And of course hej 
must know the community and its} 
social resources in order to harness 4 
them to aid the child and carry out} 
the fundamental objective of the | 
court, which is the rehabilitation of} 
the offender. The judge that starts | 
out prejudiced against these tools isl 
hardly qualified to sit in a juvenile} 
court, no matter how learned he may} 
be in the law. There are too many| 
such judges administering the ju 
venile court law. 

(3) 
been ready to admit its limitations. 
Having proceeded on the theory that 
a delinquent child needs treatment 
rather than punishment, it has been 
unwilling to admit that the court) 





The juvenile court has not 
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racted |@ usually has no facilities for treat- 
sit as § ment. In metropolitan areas there 
he ju § are facilities for diagnosis. A popular 
lowest analogy is to say that the court is 
ty. In Miike a hospital for treating the mal- 
judges y adies of delinquency. But unlike a 
oO this 7 hospital, there is only one visit, and 
ularly @ ihe court, even when it is armed 
legal @ with the best information as to the 
of de § background of the child, is supposed 
je of a i, perform a miracle in one hearing. 
ld be Obviously, that cannot be done. 
At Say Courts will have to distinguish be- 
to see tween two types of cases: 
- ren ™ (a) Those cases in which it can 
* oe © undertake treatment through the use 
we! . q of local resources or probation serv- 
child, 4 ices—for example, where the personal 
nora, maladjustment might be handled by 
nay “ } a local child guidance clinic or where 
er a placement in a foster home might 
onder. indicated to do away with the 
s best® maladjustment. There are also the 
| legal many cases in which the offenders 
ral se) can be placed on probation. The 
ty. He} usual procedure in such cases is to 
id bal follow the formula of the criminal 
inds off haw as if a sentence were being im- 
nd the posed and place the offender on pro- 
\corists @ bation, leaving the rest of the case 
to the probation officers. This pro- 
| train- } cedure minimizes the function of the 
athetic | juvenile court judge. He should not 
of the® be willing to shift responsibility so 
in the § readily to the probation department. 
€ must} If the analogy of the hospital is to 
le pril: |} be employed, then the judge must 
work, } still keep the case under considera- 
ild andi} tion. He must indicate to the youth 
se hefthat the probation service is the 
and its}} means through which the court is to 
harness) adjudicate the case finally. Ultimate 
rry out 
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)should see the offender again before 


i there is an ultimate discharge. Proba- 
tion could be made so much more 
meaningful with the judge an active 
agent in the process. It has been 


jsaid of the juvenile court judge: He 


is a “wise and understanding father 
rather than the stern, if not vengeful, 
agent of outraged law”. A wise and 
understanding father should see his 
errant child more than once. 





(b) The second type of case is 





that which requires placement in 
institutions not under the control 
of the court. It would be better in 
such cases to admit frankly that the 
court itself has no further function 
other than that of adjudicating de- 
linquency. After that some other 
agency or authority should take 
charge of the child. 


Judges Have Opposed 
Youth Correction Authority 
There has been resistance among 
judges to the proposal for the Youth 
Correction Authority proposed by 
the American Law Institute. The ob- 
jections are unrealistic. If one starts 
with the fundamental philosophy 
that the purpose of the court is to 
treat the child and since it must be 
conceded that the court does not 
have at its disposal facilities for treat- 
ment, it follows that the child ought 
to be handed over to an agency that 
does have them, or must under law 
provide them. In essence this is the 
function of the Youth Correction 
Authority. It is to provide the varied 
facilities necessary in the treatment 
process. No one court can afford 
them. The state can provide them 
for the use of every court within its 
jurisdiction. And there must be some 
agency whose function it is to follow 
every case, to see to it that the facil- 
ities for treatment are provided and 
used properly and ultimately to re- 
turn the case to the court for dis- 
charge. Many judges are now con- 
tent to commit a boy to an institution 
over which there is no control and 
yet resist turning the boy over to a 
qualified agency that will not only 
determine which institution shall be 
used but will ultimately have control 
of the treatment at the institution. 
(4) The expanding réle of the 
juvenile court in the child welfare 
program might well be limited or 
even terminated. The founders of 
the court were motivated by a desire 
to give children charged with a 
breach of the law the same care 
society was attempting to give de- 
pendent and neglected children. It 
was only one step removed to say 
that where society was not giving 
adequate service to dependent and 
neglected children the juvenile court 
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Bachrach 


Nochem S. Winnet has been judge in 
the Municipal Court of Philadelphia for 
ten years. A graduate of Harvard College 
and Harvard Law School, he is vice chair- 
man of the Pennsylvania Council of Ju- 
venile Court Judges and is a member of 
the executive committee of the National 
Association of Juvenile Court Judges. 





should do it. This is especially true 
because of the close relationship be- 
tween neglect and delinquency. As a 
result many juvenile courts today 
are performing child welfare func- 
tions that are purely administrative 
in nature and that had be better 
left to a public or private child wel- 
fare agency. The juvenile court is, 
first and foremost, a court, exercising 
judicial functions. It is very rarely 
equipped to provide social services 
for children who need help, such as 
placing them in institutions or foster 
homes. There is no need of subject- 
ing dependent and neglected chil- 
dren to the trauma of a court visit. 
Certainly it is to be avoided as long 
as the odium of criminality attaches 
to the juvenile court. Assistance of 
all kinds is being administered by 
public welfare agencies. There is no 
reason why assistance to children 
cannot be so administered. In actual 
practice, poor children are required 
to go to court. Those who have 
financial means and for whom pri- 
vate arrangements can be made for 
their custody and placement, do not 
come into the court. In actual prac- 
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tice, too, the juvenile court judge 
sits in such cases only as a glorified 
social worker approving or dis- 
approving, as a supervisor, the work 
of the staff. The court’s jurisdiction 
in dependency and neglect cases 
should be confined to those in which 
there is conflict; where removal from 
home is necessary and is objected to 
in any case; or generally speaking, 
where judicial action is necessary. 


(5) The juvenile court, if it is to 
justify the hopes of its founders and 
adherents, must become an active 
force in the- prevention of delin- 
quency. To wait to use its treatment 
resources on the delinquent as he is 
brought into court is only half the 
job. And unfortunately even on that 
half the court has not been too 
successful as the rate of recidivism 
proves. This is not due entirely to 
any fault of the court but rather 
to a lack of time and of treatment 
facilities. The other half of the job 
is to use its resources to prevent 
delinquency. It can do so without 
departing to any extent from its 
judicial function by a more effective 
use of its statistical data on the causes 
of delinquency. Where the causes 
are environmental it would seem to 
be the duty of the court to exercise 
leadership in having them removed. 


If for example, a case before the 
court reveals evidence of a conflict 
gang, the court should exercise lead- 
ership in the community in an effort 
to disperse the gang or divert its 
activities into constructive channels. 
If the case reveals there is an un- 
savory pool room operating, or a tap- 
room selling liquor to minors, the 
court’s duty is to use the information 
to remove these causes. If the in- 
formation before it reveals that there 
is a lack of recreational facilities in a 
neighborhood, then it must raise its 
voice in the community in an effort 
to remedy this situation. It is true 
that most courts publish annual re- 
ports. But what is needed is a con- 
tinual report to the community of 
the environmental causes of delin- 
quency that might be removed by 
community action. One of the ob- 
jects of both the criminal law and 
the juvenile court law is to prevent 
crime. The criminal court attempts 
to do it by punishing offenders. ‘The 
juvenile court can do it better by 
exercising leadership in removing 
causes of crime. 

Finally, (6) the court must con- 
tinually seek a more sympathetic 
and effective relationship with social 
case workers and social agencies. The 
court itself cannot be self-sufficient. 
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It is dependent on a professional 
staff. It is dependent on the social 
resources of the community. If the 
staff is good and the resources are 
strong, the court will be good and 
strong. The court offers a wealth of 
training opportunity that can be of 
great benefit to social work in 
furthering its insights and skills; in 
turn the court needs the aid of social 
case work in the challenge of learn. 
ing how to use authority construc. 
tively. A closer relationship between 
them will result in a more sensitive 
and responsible handling of the 
wards of the court. 

The challenge to the juvenile court 
lies in a healthy dissatisfaction with 
the past fifty years. It lies in its 
ability to recognize failures and 
limitations. Above all, it lies in keep- 
ing its objective, the rehabilitation 
of youthful offenders, clearly ahead; 
and being willing always to rechart 
its course to gain this goal. If the 
court meets the challenge, then in- 
deed it will continue to be the most 
outstanding improvement in_ the 
administration of criminal justice 
since the Magna Charta. If not, then 
in the words of Dryden: 

She, though in full-blown flower of 
glorious beauty, 
Grows cold even in 

her age. 
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in the 1951 Martindale-Hubbell Law Directory 


® As an incident of the coéperation by the Martindale-Hubbell Law Direc- 
tory with the American Bar Association and the Survey of the Legal Profes 
sion in the Lawyer Census referred to in the editorial on page 391, the 1951 
Martindale-Hubbell Directory will include the Canons of Professional and 
Judicial Ethics that were last printed by the American Bar Association in 
the Report for 1937. 


It will also embrace a special section containing the names and addresses 
of the officers, State Delegates and other important personnel of the “official 
family” of the American Bar Association. Heretofore, with the exception of 
the limited distribution of the pamphlet known as the “American Bar As- 
sociation Directory” or “Red Book”, this information was not available to 
members until they received the Annual Report. 


A symbol indicating membership in the American Bar Association will 
appear before the name of each member listed in the geographical section of 


the directory. 
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The Vestigial Sheriff: 


The Shrunken Giant of the Present Day 


by Ben W. Palmer ° of the Minnesota Bar (Minneapolis) 


® This is the third of a series of four articles by Mr. Palmer on the origins of some of 


our modern offices. Following his discussions of the origins of the bailiff, constable 
and marshal (35 A.B.A.J. 981; December, 1949) and of the mayor and alderman 
36 A.B.A.J. 101; February, 1950), Mr. Palmer turns to the decline and fall of the 
sheriff. The fourth article of the series will appear in an early issue. 





« The sheriff, whether in city clothes 
in a metropolitan office building or 
of the quick-drawing, ten-gallon hat 
Western type who always gets his 
man, goes back to the dim antiquity 
of the British shire. The.shire con- 
sisted of a number of hundreds or 
wapentakes united for local govern- 
ment and ruled jointly by ealdorman 
and sheriff who presided over the 
The Saxon word for 
shire, scir or scyre, combined with the 


shire moot.! 


word reve or reeve, meaning keeper, 
produced scirgerefa or shire-reeve, 
later sheriff.2 The precursor of the 
sheriff was the King’s reeve, an ad- 
ministrative official inferior to the 
ealdorman, mentioned about the 
year 800. About a century later the 
reeve or gerefa resembled the later 
sheriff in that he exercised judicial 
lunctions those of 
the ealdorman. When acting in a 


subordinate to 


judicial capacity he had subordinates 
called under-gerefas, as we would say, 
under-sheriffs. 
in the year 1000. Between the time 
of Athelstan and Canute the judicial 


These are mentioned 





work of the sheriff was supervised by 


' the bishop, and the first sheriff whose 


name is known was a priest. Sermons 


of the late tenth and early eleventh 
century show the gerefa as one of the 
most important public functionaries, 
but he is often denounced for extor- 
tion and as an. unjust judge. As ex- 
emplifying fleeting worldly glory, the 
question is asked: “Where are the 
aldermen that were proud and the 
reeves [ricn gerefa|] that gave law 
and commandment?” 

The impossibility of an alderman’s 
carrying out his duties personally in 
several shires and the necessity of his 
absence from the shire because of his 
attendance upon the King led to the 
transfer of his powers and duties to 
the next in rank, the King’s reeve. 
So it is that the origin of the office 





1. 8 Murray, 
1914) 684, 711. 

2. Church, The Law of Office and Duties of the 
Sheriff (2d ed. London 1882) 3-4; 1 Anderson, A 
Treatise on the Law of Sheriffs, Coroners and Con- 
stables (New York 1941) 2; Morris, The Medieval 
English Sheriff to 1300 (Manchester 1927) 1; 1 
Taylor, Origin and Growth of the English Consti- 
tution (Boston 1898) 199 

3. Morris, op. cit. supra note 2, at 1-22; Mather 
on Sheriff and Execution Law (3d ed. London 1935) 
1; Church, op. cif. supra note 2, at 9; Taswell- 
Langmead, English Constitutional History (9th ed. 
Boston 1929) 15-16. See also articles by Morris in 
English Historical Review, volumes 31, 33, 35, 37 
and 39. See also ‘Sheriff's Courts in Olden Times”, 
21 Journal of Jurisprudence 216-219 (1877); *‘The 


New English Dictionary (Oxford 


of sheriff has been fixed near the year 
950.3 “The office of sheriff is the one 
secular dignity . . . which for more 
than nine centuries has maintained 
a continuous existence and preserved 
its distinguishing features.’ It is sec- 
ond only to the Crown in secular 
longevity. 


Sheriff Was Man 
of Great Power 


Not only is the sheriff's office most 
ancient, but he once was a man of 
very great power. By the time of 
Edward the Confessor, indeed the 
whole government of the shire had 
fallen into his hands. After the Con- 
quest he was the chief official of the 
shire. He was responsible for collect- 
ing the King’s revenue and for police 
and judicial duties in the shire. His 
court, the county court, was the gov- 
erning body of the county, concern- 
ing itself not only with judicial but 





Sheriff in History’, 158 Law Times 457 (1924); 
“Whence Our Sheriffs’’, 24 Journal of Jurispru- 
dence 345-347 (1880); Round, “‘The Early Sheriffs 
of Norfolk’’, 39 English Historical Review 481-496 
(1920). On the origin of the sheriff, see also 3 
Cambridge Medieval History (1936) 24 and note 2. 
On the sheriff in Scotland, see an article by James 
Ferguson in 22 Juridical Review 105-120 (1910); 
The History of the Sheriff's Courts’’, 19 Journal 
of Jurisprudence 112 (1875). On the election of 
the sheriff, see Fortescue, De Laudibus Legem 
Angliae (translated by Gregor, Cincinnati, 1874) 
82, 83, 85. For the sheriff in colonial Virginia, see 
Craven, Southern Colonies in the 17th Century 
(U. of La. Press 1949) 281-285. 

4. Morris in 31 English Historicol Review 20 
(1916). 
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also with administrative, military and 
financial business.® 

Maitland has said, “The whole 
history of English justice and police 
might be brought under this rubric, 
‘The Decline and Fall of the Sher- 
iff.”© He was at the height of his 
powers in the twelfth and thirteenth 
centuries when he was a great man 
with important military, financial, 
executive and judicial powers.? The 
knights who held less than baronial 
fees under the Crown, along with the 
other military forces of the shire, 
were under the sheriff. The story of 
the negotiations between the Con- 
queror and the sheriff of London and 
Middlesex seems to prove that the 
sheriff had the duty of defending the 
city against the Norman advance.® 
The earlier sheriffs of the Conqueror 
were often the keepers of his castles.!° 
The earl’s retirement placed on the 
sheriff the duty of keeping the peace; 
he could arrest malefactors; he was 
responsible for enforcing the impor- 
tant forest laws.11 He supplied de- 
fenders of the royal castles;!2 was 
often responsible for military levies 
and supplies.'* His purely military 
functions were greatest at Magna 
Charta, declined in the reign of 
Henry III and before 1307 had prac- 
tically disappeared.'4 

“The sheriff's position as head of 
the judicial system of the shire is the 
central fact in local Norman govern- 
ment, It involved numerous duties 


and responsibilities. The law of the 
King’s court being as yet unformed 
and fitful in operation, the most im- 
portant law-declaring body was still 
the county court.”!5 Twice a year the 
sheriff made his tour, receiving pre- 
sentments of offenses against the 
King’s peace and exercising an an- 
cient jurisdiction in matters of local 
police and of civil cases.'® 


Medieval Sheriff 

Collected Revenue 

In addition to his functions military 
judicial and of police, the medieval 
sheriff had the important duty of col- 
lecting all the various revenues of 
the Crown within his bailiwick. In- 
deed from the King’s point of view 
his fiscal function was most impor- 
tant, and bound the sheriff most 
closely to the central government. 
Twice a year, at Easter and Michael- 
mas, he had to appear at Westminster 
on an appointed day to render an 
accounting under severe penalty for 
being late or not appearing. Shortly 
after 1118 the word “exchequer” 
came to be applied to the place of the 
sheriff's accounting because of the 
chequered cloth figured in squares 
like a chess board in order to make 
calculations with an abacus.!7 Money 
paid by the sheriff was receipted for 
by notching tallies, wooden sticks, 
usually of hazel wood, bored near the 
ends so that they could be filed on 
rods. Each stick was split in two 


parts, one for the sheriff, and one 
for retention in the Exchequer.18 

In addition to military, judicial 
and fiscal duties, the sheriff had cus. 
tody of criminals of the county as 
early as a generation before the reign 
of John.!® His bailiffs made arrests, 
attachments, distraints and sum. 
monses,?° supplied men to serve on 
juries.22_ In addition to the bailiffs 
of the hundred there were itinerant 
bailiffs who went anywhere in the 
shire to do the sheriff's bidding.” 

The sheriff's powers were so great, 
particularly when exercised by great 
landowners, and sheriffs so often op. 
pressed the people by extortion that 
King and subjects alike sought to re. 
strain him. Royal castles were re- 
moved from his control; attempts 
were made to transfer some of his 
judicial powers to county justiciars; 
elected coroners were expected to 
check him.*8 In 1170 Henry II insti- 
tuted a grand inquest into the con- 
duct of sheriffs.24 The twenty-fourth 
clause of Magna Charta provided 
that “no sheriff, constable, coroners 
or others of our bailiffs shall hold 
pleas of the Crown”.?5 This was the 
first of a series of articles to restrain 
abuse of authority by the sheriff.” 
Although this clause of the Charter 
does not seem to have been promptly 
enforced, it led the way to the final 
settlement of the principle that the 
sheriff's office is merely ministerial 
and that judicial functions in the 





5. 1 Holdsworth, History of English Law (Boston 
1931) 6-10. There were even references not only to 
the King’s peace but to the sheriff's peace, 2 id. 
206. The king levied scutage through the sheriff, 
3 id. 43. Laws were proclaimed by the sheriff before 
printed statutes came into use, 4 id. 308. 

6. Quoted in 1 Holdsworth 66. 

7. Pollock and Maitland, History of English Law 
(2d ed. 1911) 534; 6 Cambridge Medieval History 
(New York 1936} 274; Round, op. cit. supra note 
3, at 481. 

8. 1 Stubbs, Constitutional History of England 
(4th ed. 1883) 469; 2 ibid. ot 221. 

9. Morris, op. cit. supra note 2, at 27. 

10. Ibid. at 59. 

11. Ibid. at 60. 

12. ibid. at 117. On the duties of purveyance, 
see ibid. at 266-273. A sheriff was ordered to 
choose one hundred of the most powerful wood- 
cutters in his bailiwick ‘each with a good, great 
and strong axe’ and send them to clear passes in 
Wales. Templeman, ‘The Sheriffs of Warwickshire 
in the Thicteenth Century’’, Dugdale Society Occa- 
sional Papers No. 7 (Oxford 1948) 28. The sheriff 
of Warwickshire was also ordered to repair Kenil- 
worth Castle, clothe the Coventry Franciscans and 
see that an abbess got a chalice worth five marks 
(bid. at 31), three thousand hens, sixty oxen, sixty 
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cows, sixty sheep and thirty-eight bacon pigs on 
Edward I's return to England in 1274 (Ibid. ot 32). 

13. Morris, op. cit. supra note 2, at 151-152. 

14, Morris, op. cit. supra note 2, at 234. 

15. Morris, op. cit. supra note 2, 56, 119-120, 
193-199. 

16. Morris, op. cit. supra note 2 at 203, 221. 
The tourn is mentioned in 1205, ibid. at 119. See 
also 1 Pollock and Maitland, History of English Law 
152, 559; 1 Stubbs, op. cit. supra note 8, of 117, 
430; 2 id. 418; 1 Taylor, Origin and Growth 
of the English Constitution (Boston 1889) 452; Radin, 
Anglo-American Legal History (St. Paul 1936) 169- 
174; Taswell-Langmead, op. cit. supra note 
3, at 30, 61. The tourn became obsolete only when 
the sheriff's power to arrest and fine there was 
withdrawn in 1461, 1 Edw. IV, c. 2; Rot. Parl. vi, 
493-494. Templeman, op cif. supra note 12, at 21, 
note 1: “‘The sheriff must discover who set night- 
lines in Gilbert deSeagrave's pond, who stole the 
Abbess of Polesworth's cow, who stole an eyry of 
falcons from the park at Kenilworth.” 
Id. at 27. 

17. Morris, op. cit. supra note 2, at 241 ef seq.; 
1 Holdsworth 42-43; 5 Combridge Medieval History 
533. The medieval sheriffs have been called 
“branch managers’ in a ‘great and not always 
successful business conducted by the king. . . . The 
sheriff was put in his bailiwick to do the king's 


bidding, to collect the king's debts and to safe 
guard the king's interests. . . . Those sheriffs were 
royal agents, not civil servants, at a time when the 
king aspired to be the master and not the servant 
of the commonwealth."’ Templeman, op. cit. supro 
note 12, at 6-7. 

18. Mather on Sheriff and Execution Law, supra 
note 3, at 3. This system was followed until 1826. 
Overheating of flues from burning these tallies is 
said to have been the cause of the destruction 
shortly thereafter of the House of Parliament by 
fire. Id. 

19. Morris, op. cit. supra note 2, at 150. 

20. Morris, op. cit. supra note 2, at 191. 

21. Morris, op. cit. supra note 2, at 210. 

22. Templeman, op. cit. supra note 12, at 16 

23. 14 Encyc. of Soc. Sci. (N. Y. 1934) 21. 

24. 1 Pollock and Maitland 137; Morris, op. cit 
supra note 2 at 113, 128, 132; 1 Holdsworth 82, 313; 
1 Stubbs, op. cit. supra note 8, at 510-511; 5 Cam- 
bridge Medieval History 581. 


Langmead, op. cit. supra note 3, at 296. 
25. 1 Holdsworth 57; 1 Stubbs, op. cif. 
note 3, at 99-117; Morris, op. cit. 
2, at 156. 
26. 1 Stubbs, op. cit. supra note 8, at 575. 





On the abuse of 
power by the sheriffs in elections, see Taswell- 


supro 
note 8, at 575; Taswell-Langmead, op. cit. supra 
supra note 
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assize courts belong exclusively to 
the King’s itinerant justices.?7 


ltinerant Judges 
Cause Sheriff's Decline 


A steady decline in the judicial pow- 
ers of the sheriff resulted from the 
development of the itinerant sys- 
tem.28 The decline of local jurisdic- 
tions during the fourteenth century 
was met by the development of the 
new justice of the peace instead of 
by the restoration of the judicial 
powers of the sheriff.2® Between the 
thirteenth and nineteenth centuries 
the large powers once exercised by 
the sheriff were gradually taken away 
from him so that now, in England, 
his duty is to execute writs addressed 
to him by the itinerant justices and 
He 
summons jurors and personally at- 
tends upon the judge of assize and 


the courts of quarter sessions. 





makes provision for his lodging and 
escort.3° 


Whether or not true today, in 1896 
we were told how the judges at each 
assize town were met at the railway 
station by the high sheriff of the 
county wearing his uniform, the un- 
der sheriffs, the sheriff's chaplains 
and a dozen or maybe a score of the 
county police by whom the justices 
were escorted to their lodgings. Their 
lordships travel at a funereal pace in 
the state carriage, 
trumpeters in 


a couple of 
gorgeous uniforms 
puffing their cheeks”. Some assize 
towns provide an escort of javelin 
men wearing a uniform that “com- 
bines the rival glories of the Tower 
Warder and the Lord Mayor’s foot- 
man”.8t And they carry halberds. 
Elsewhere we learn from his accounts 
of the expenditure by the sheriff dur- 


ing his years of service of hundreds 


The Vestigial Sheriff 


of pounds for hogsheads of port for 
the gentry and barrels of strong beer 
for the javelin men, the ringers and 
the link-men, tobacco and snuff for 
prisoners, sirloins of beef, capons, 
sack and music for the judges’ lodg- 
ing. There are also so many guineas 
for printing the assize sermon. 

No wonder that the office of sheriff, 
now shorn of power and glory, was 
one to be avoided.*? 

[Copyright 1950 by Ben W. Palmer} 





27. 1 Taylor, op. cit. supra note 2, at 319, 388 

28. Ibid., at 448. 

29. 14 Encyc. of Soc. Sci. 21; Palmer, ‘‘The Anci- 
ent Roots of the Law: We Cannot Escape the Past’’, 
35 A.B.A.J. 634, August, 1949. 

30. 1 Holdsworth 67-68. 

31. Andrews, The Lawyer in History, Literature 
and Humour (London 1896) 170. 

32. Hine, Confessions of an Un-Common Attorney 
(N. Y. 1947) 12. On the sorrows of a sheriff in 
the fifteenth century, see Betts in 22 Juridical Re- 
view 305-315. On the sheriffs and justices of 
William Rufus and Henry |, see Morris in 7 Calif. 
L. Rev. 235-241 (1919). On the sheriffs robed in 
scarlet and their election, see Bell, More About 
Unknown London (London 1921) 54-63. 





THE QUALIFYING STEPS 


This cartoon by Edward D. Kuekes, 
cartoonist for the Cleveland Plain 
Dealer, won the $2000 Freedom 
Foundation Award. The award was 
made by Gen. Dwight D. Eisenhower 
at Valley Forge, Pennsylvania. 
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The 1949 Lawyer Count: 


A Preliminary Statement 


by Albert P. Blaustein + of the New York Bar (New York City) 


® No one knows just how many lawyers there are in the United States. The lawyers 


themselves are at fault, for many of them do not return questionnaires sent to them 


by various statistical agencies. The Survey of the Legal Profession, with the codperation 
of Martindale-Hubbell, Inc., has undertaken to answer that question, and to gather 
other useful data about members of the legal profession. Mr. Blaustein’s article is a 


statement of the preliminary findings of the Survey. 





® What is America’s lawyer popula- 
tion? Which state has the greatest 
percentage of lawyers? How many 
members of the Bar are in govern- 
ment service? To what extent are the 
lawyers in the United States mem- 
bers of law firms? How many lawyers 
are college graduates? What is the 
significance of these statistics to the 
lawyers of America? And how can 
the organized Bar make use of them? 

These were some of the questions 
before the Survey of the Legal Pro- 


fession when it began its research in 
1948. Now, with the codperation of 
Martindale-Hubbell, Inc., many of 
the answers have become available. 
This article is a preliminary state- 
ment. Soon the final analysis of these 
statistics will be published by Survey 
Consultant Charles B. Stephens of 
the Illinois Bar, and various special 
state analyses have been scheduled 
for early publication in local bar as- 
sociation journals. 

But the final report must include 






















the comments of the Bar itself, which 
means that the available data must 
be brought to the attention of every 
lawyer in America. Here then is the 
1949! “‘lawyer-count”’. 

According to the Martindale-Hub 
bell listings”, there were 169,489% law 
yers in the United States in the year 
1948, out of an estimated total pop. 
ulation of 146,113,0004. And _ this 
means one lawyer to every 862 men 
women, and children in America. 

The State of New York has by far 
the greatest total number of lawyers 
—greater in fact than the totals for 
the twenty-six small-population states 
combined. There are 28,618 lawyers 
in the Empire State, 16.7 per cent of 
the nation’s legal population. Illinois 
has the second largest number of law- 
yers with 14,144, (8.3 per cent); fol 





1. Albert P. Blaustein, Special Studies Consultant 
for the Survey of the Legal Profession, has prepared 
a preliminary report on the latest ‘‘lawyer'’ statis- 
tics compiled by Martindale-Hubbell, Inc. for the 
Survey. Howard S. Kaplan, of the New York Bar 
(Brooklyn), who is in charge of statistical data for 
the Columbia Law School Alumni Association, 
tabulated the figures on the number of lawyers in 
each state in proportion to the population. ‘The 
Statistical Report on the Lawyers in the United 
States"’, from which most of the following data 
have been taken, was prepared by Edward J 
Nofer, Vice President and General Manager of 
the Martindale-Hubbell Law Directory Company, 
assisted by William Hildebrand, Jr., Second Vice 
President of the same organization. 


2. Based on the 1949 edition of the Martindale- 
Hubbell Law Directory, which means that the data 
are as of September, 1948. 


3. The Martindale-Hubbell Law Directory con- 
tains by far the most complete available list of 
lawyers. Despite constant conscientious efforts by 
Martindale-Hubbell, Inc., a 100 per cent complete 
and accurate list of lawyers is an impossibility. One 
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of the reasons for this is the failure of lawyers to 
return questionnaires and respond to other neces- 
sary inquiries for proper listings. In connection 
with its revision of the Directory for the 1950 
edition, Martindale-Hubbell sent one of its cus- 
tomary Personal Report Forms with return postage 
gvaranteed to 7,031 individuals who are listed in 
the Manhattan Telephone Directory as lawyers but 
not listed in its 1949 edition. Only 1,854 returned 
the forms. Among these were a number of indi- 
viduals who were admitted in foreign countries or 
other states but not admitted to practice in New 
York State and, consequently, not eligible for list- 
ing in the Directory under an existing American Bar 
Association ruling. Other reasons why the Martin- 
dale-Hubbell list is not 100 per cent complete are 
time (about three months) required for type-setting, 
printing, binding and distribution during which the 
bulk of changes received must be held for the 
next edition; and a present ruling of the Special 
Committee on Law Lists of the American Bar 
Association which prohibits the listing of a lawyer 
in a jurisdiction to which he has not been ad 
mitted regardless of the fact that he is actually 
located there. Under this rule mony lawyers 


practicing in Washington, D. C., and others con- 
nected with the Federal Government and private 
companies in all parts of the country cannot be 
included. 

However, with increased codperation from bar 
associations as well as individual lawyers, a more 
comprehensive list can be achieved. The present 
list is probably 90 per cent complete. Consequently 
percentages and ratios based upon it are reliable 
and totals are near enough for most practica 
purposes. 

4. The Martindale-Hubbell listings include 
171,110 ‘‘lawyer names'’. Some lawyers, however 
are listed twice—where a lawyer maintains two 
offices, and an allowance had to be made to reach 
the true figure of 169,489. However, since dua 
listings are relatively uniform throughout the 
country, the comparative state totals and lawye 
concentration figures are based upon the origino 
tabulations without ‘‘allowances’’ for such duo 
listings. In any event, these ‘‘allowances'’ affect 
the figures by less than one per cent. Based on the 
original total of 171,110 lawyers, the nationo 
lawyer-concentration figure is one member of the 
Bor for every 854 members of the population. 
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TABLE | 
Comparison of Lawyer Population and General Population by States 
Total Population, 1948: 146,113,000 
Total Number Lawyers: 169,489 
(Corrected figure based on allowance of dual listings) 


Total Number Lawyers Listed: 171,110 


1948 No. 
Pop. Lawyer of 
Rank Rank State Lawyers % 
| ] New York 28,618 16.7 
i 2 Illinois 14,144 8.3 
3 California 10,744 6.3 
) 1 Ohio 9,525 5.6 
2 5 Pennsylvania 8,763 5.1 
6 6 Texas 8,223 4.8 
y 7 Massachusetts 6,950 4.1 
8 8 New Jersey 5,827 3.4 
7 9 Michigan 5,501 3.2 
ll 10 Missouri 4,934 2.9 
16 11 District of 
Columbia 4,702 2.7 
10 12 Indiana 3,781 2.2 
13 13 Wisconsin 3,420 2.0 
24 14 Oklahoma 3,379 2.0 
17 15 Minnesota $3,167 1.8 
23 16 Florida 2,949 1.7 
20 17 Iowa 2,883 1.7 
25 18 Maryland 2,801 1.6 
14 19 Tennessee 2,750 1.6 
15 20 Georgia 2,690 1.6 
16 21 Virginia 2,590 1.5 
19 22 Kentucky 2,569 1.5 
22 23 Washington 2,429 1.4 
12 24 N. Carolina 2,400 1.4 
21 25 Louisiana 2,190 1.3 
27 26 Connecticut 2,013 1.2 


lowed by California with 10,744, (6.3 
per cent); Ohio with 9,525, (5.6 per 
cent); Pennsylvania with 8,763, (5.1 
per cent); and Texas with 8,223, (4.8 
per cent). The smallest number of 
lawyers is in Delaware, 249 (.145 per 
cent); Nevada, 262 (.153 per cent) ; 
Wyoming, 286 (.167 per cent); and 
Vermont, 354 (.206 per cent). (See 
lable I.) 

The greatest “lawyer - concentra- 
tion” is in the District of Columbia 
with one lawyer for every 183 per- 
New York is second with one 
lawyer for every 497; followed by IIli- 
nois with one lawyer for every 590, 
Nevada with one lawyer for every 
626, and Massachusetts with one law- 
yer for every 657 persons. States with 


sons. 


the smallest relative number of law- 
yers are South Carolina (one to l1,- 
723); Alabama (one to 1,714); North 
Carolina (one to 1,581); and Missis- 
sippi (one to 1,546). The median 
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State 
Kansas 
Nebraska 
Alabama 
Oregon 
Colorado 
Arkansas 
W. Virginia 
Mississippi 
S. Carolina 
Maine 
Rhode Island 
Arizona 
Utah 
S. Dakota 
Montana 
N. Dakota 
Idaho 
New Mexico 
New 

Hampshire 
Vermont 
Wyoming 
Nevada 
Delaware 
Hawaii 
Alaska 


No. 
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The 1949 Lawyer Count 


state is Oregon with one lawyer for 
every 1,022 persons. (See Chart I.) 


Generally speaking, the states with 
the highest percentage of lawyers are 
those with the greatest populations— 
and there are slightly more lawyers 
in the industrial states than in the 
farming communities. But this is not 
the whole story. Some of the figures 
refuse to fit any pattern or analysis, 
and explanations are still being 
sought. Oklahoma, for example, has 
an unusually high proportion of law- 
yers, one for every 678 persons, while 
the figure for Michigan, one for every 
1,128, is surprisingly low. Kansas and 
Nebraska, states with similar occupa- 
tional backgrounds, have 1,823 law- 
yers each. In Kansas this means one 
lawyer for every 1,038 persons, and in 
Nebraska, one for every 703. The 
“why” of these statistics is one of the 
problems still before the Survey. 

An interesting correlation may be 
drawn between lawyer populations 
and the wealth produced by each 
state as reflected by individual and 
corporate income tax contributions. 
Texas, Massachusetts and New Jersey 
are, respectively, sixth, seventh, and 
eighth in the total number of law- 


NUMBER OF PERSONS PER LAWYER 
IN EACH STATE IN 1949 


The average for the United States is 862 persons per lowyer 
The median number by Stotes is 1022 persons per lowyer 
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The 1949 Lawyer Count 


yers, and eighth, seventh and ninth® 
in tax payments. New York and IIli- 
nois are first and second on both lists; 
Nebraska is twenty-eighth on both; 
Colorado, thirty-first; West Virginia, 
thirty-third; South Carolina, thirty- 
fifth; Majne, thirty-sixth; Utah, 
thirty-ninth; Montana, forty-first; 
Idaho, forty-third; and Nevada, forty- 
eighth. But here again, some of the 
figures seem “out of line”. Oklaho- 
ma, fourteenth in lawyer popula- 
tion, is twenty-fifth in tax contribu- 
tions; Florida, sixteenth in lawyer 
population, is twenty-fourth in taxes; 
North Carolina is twenty-fourth in 
lawyer population and tenth in taxes; 
and Delaware is forty-ninth in num- 
ber of lawyers and thirtieth in taxes. 
The situation in corporation state 
Delaware, with most of its lawyers in 
New York and Washington, is easily 
explained, but the other state figures 
present another “why” to the Survey 
of the Legal Profession and to the 
Bar. 


Figures Give 
Status of Lawyers in Practice 


Martindale-Hubbell lists 158,204 law- 
yers in active practice in 1948, 81,951 
of whom live in cities with more than 
200,000 population®, and 76,253 of 
whom live in the smaller communi- 
ties. 

After setting aside (for statistical 
purposes) those lawyers who are 
judges or in the service of the na- 
tional, state or local government, the 
lawyers in active practice are divided 
among four classifications as follows: 

“Solo” connotes a lawyer who prac- 
tices alone. 

“Firm” signifies a lawyer who is a 
partner or member of a law firm. 

“Associate” means a lawyer who 
works for a law firm but is not a part- 
ner or member. 

“Employed” is used, in contradis- 
tinction to “associate,” to signify a 
lawyer who is employed by a lay 
concern such as a corporation, bank, 
insurance company, railroad, labor 
union, charity, social agency. 

The terminology to describe differ- 
ent types of law practice has never 
been entirely satisfactory. The most 
helpful article dealing with the prob- 
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TABLE Ii 


United States Department of Commerce 


In practice without partners 

Partner in a law firm 

Salaried lawyer in a law firm 

Salaried lawyer in a nonlegal 
private industry 


Salaried lawyer in a labor organization 


Salaried lawyer in other organization 
(charitable, religious, etc.) 

Judge 

Nonjudicial government lawyer 
(federal, state, city) 


Martindale-Hubbell 
Solo 

Firm 

Associate 

Employed 


Employed 
Employed 


Judicial 
Nonjudicial (county or city) 
government (federal or state) 











TABLE Ill 

Cities with Cities with 

more than less than 

200,000 200,000 
Practice Nation population population 
Solo 104,687 66.2% 53,603 65.4% 51,084 67.0% 
Firm 40,448 25.6% 19,377 23.7% 21,071 ~—-27.7% 
Associate 7,514 4.7% 4,993 60% 2,521 3.3%, 
Employed —_ 5,555 3.5%, 3,978 4.9% 1,577 2.0% 
Totals 158,204 100.0% 81,951 100.0% 76,253 100.0% 





lem will be found in the June, 1948, 
issue of the AMERICAN Bar Associa- 
TION JOURNAL at page 437. 

The above terms are used by 
Martindale-Hubbell. They conform 
fairly closely to the words or phrases 
used by the United States Depart- 
ment of Commerce in its question- 
naire as to lawyers’ incomes and its 
report published in the August, 1949, 
issue of Current Business. 

For the sake of clarity, the equiva- 
lent terms are shown in Table II. 

The statistics relating to individual 
practitioners (solo) and partners and 
members of law firms (firm) vary 
little from the small to the large mu- 
nicipalities. The number of lawyer- 
employees, however, is much greater 
in the cities with more than 200,000 
population. 





Table III and Chart II present the 
picture as to status in practice. 

Lawyers in government service now 
number 21,273. These are divided 
by Martindale-Hubbell into three 
classifications that are somewhat ar- 
bitrary: “Judges” includes federal, 
state, county and municipal judges, 
masters-in-chancery, referees-in-bank- 
ruptcy, police magistrates, justices of 
the peace, circuit court comissioners, 
and other judicia! officers. ““Nonjudi- 
cial” includes all lawyers whose list- 
ings identify them as being county 
or local (municipal) officials or em- 
ployees. It does not include judicial 
officers or those whose title identifies 
them as being state or federal officials 
or employees. “Government office” 
includes state and federal officials 
and employees except judges. This 





5. Current Population Reports, Population 
Estimates, Department of Commerce, August 5, 
1949, Series P-25, No. 26 (as of July 1, 1948). 

6. U. S. Income Tax Collections by States, 1948; 
Source: Treasury Department, Bureau of Internal 
Revenue. World Almanac, 1949, page 273. State 
order is as follows: New York, Illinois, Pennsyl- 
vania, California, Ohio, Michigan, Massachusetts, 
Texas, New Jersey, North Carolina, Missouri, 


Indiana, Wisconsin, Kentucky, Virginia, Maryland, 
Minnesota, Connecticut, Washington, lowo 
Georgia, Kansas, District of Columbia, Florida 
Oklahoma, Tennessee, Louisiana, Nebraska, Ore- 
gon, Delaware, Colorado, Alabama, West Virginia 
Rhode Island, South Carolina, Maine, Arkansas, 
Mississippi, Utoh, New Hampshire, Montana, Ari- 
zona, Idaho, South Dakota, North Dakota, New 
Mexico, Vermont, Nevada, Wyoming. 
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includes Cabinet members, gover- 
nors and other state and federal ex- 
ecutive officers, members of Con- 
gress and the state legislatures, dis- 
trict attorneys and their staffs, rep- 
resentatives of the various “alpha- 
betical” agencies, and members of the 
Armed Forces. 

The total number of “judges” is 
7,130 or 33.5 per cent of those now in 
government service. There are 6,130 
(28.8 per cent) lawyers in various 
“government offices” and 8,013 (37.7 
per cent) lawyers in “nonjudicial” 
posts. (See Chart III on page 374.) 

Educational data received from 
139,856 of the nation’s 169,489 law- 
yers reveal the following: 

1. Far more American lawyers at- 
tended law school than attended col- 
lege. 

2. The percentage of members of 
the Bar receiving law degrees is much 
higher than the percentage receiving 
college degrees. 

3. Lawyers in cities with more than 
200,000 population have more formal 
legal education than lawyers in the 
smaller communities. 

See Table IV and Chart IV on 
page 374 for the figures, based on 
data received. 

Some explanation for these figures 
can be found in the rules and regula- 
tions for admission to the Bar. Gen- 
erally speaking the states with the 
largest number of big cities have 
adopted the more stringent require- 
ments and have made formal legal 
training a necessary prerequisite to 
admission. But this is not the whole 
answer, and this is not the final con- 
clusion of the Survey of the Legal 
Profession. The comments and anal- 
yses of the Bar have yet to be gath- 
ered and evaluated. 


Oldest and Youngest Lawyers 
Prefer Small Towns 


The oldest lawyers in America and 
the youngest lawyers in America have 
at least one thing in common—a pref- 
erence for the small towns. Data on 
years of birth have been received 
from 163,667 lawyers, 81,675 of 
whom have offices in cities with more 
than 200,000 population and 81,992 
from the smaller communities. And 





these “age” statistics seem to indicate 
once again that the nation’s smaller 
cities, towns and villages (those with 
less than 200,000 population) are the 
places where people live longer, 
where older men go to retire, and 
where younger men go to make their 
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start in life. They also indicate the 
fact that the legal profession is a 
calling in which the life expectancy 
is unusually high. 

The statistics on years of birth are 
shown in Table V and Chart V on 
page 375. 
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LAWYERS IN PUBLIC SERVICE, 


Total 21,273 
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Less than 2 per cent (2,997) of the 
members of the American Bar are 
women, the majority of whom prac- 
tice in the larger cities. The figures 
are 1,755 for the metropolitan areas 
and 1,242 for the smaller commu- 
nities. 

A preliminary report by the Survey 
dealing with those figures in detail 
will be published in a subsequent 
issue of Women Lawyers Journal. Its 
editor is of the opinion that there are 
many more women lawyers in the 
United States than the Martindale- 
Hubbell statistics indicate. 

A possible reason for this is that 
many women lawyers are in federal, 
state and local governmental service 
and also in the legal departments of 
business companies and they do not 
reply to requests for information. 

Many lawyers think they need not, 
or ought not, be listed in Martindale- 
Hubbell’s Legal Directory unless 
they want clients referred to them. 
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It needs to be made plain that, for 
many purposes, a complete list of 
lawyers is essential and that such a 
list is possible only if all lawyers are 
willing to codperate. 

The National Association of 
Women Lawyers has already given 
practical coéperation and the results 
show how much can quite easily be 
accomplished. The Association gave 
its membership list to Martindale- 
Hubbell who then the 


questionnaire to all those on the list 


sent usual 


not already included in its Legal Di- 
rectory. While not all forms were re- 
turned, a great many were, and all 
these additional names have been in- 
cluded in the 1950 edition of the 
Legal Directory. 


Bar Association Committees 
Have Given Help 


The Survey has sent to state bar as- 
sociations a copy of the abridged edi- 
tion of the “Statistical Report on 
The Lawyers of the United States” 








TABLE IV 

Cities with Cities with 

more than less than 

200,000 200,000 
Education Nation population population 
Attended College 111,836 78.8% 56,679 77.6% 55,157 82.5% 
Received College Degrees 62,935 45.1% 34,538 47.3% 28,397 42.5% 
Attended Law School 129,471 92.6% 70,878 97.5% 58,593 87.7% 
Received Law Degrees 104,239 74.7% 58,941 80.7% 45,298 67.8%, 
Total Data Received 139,856 100.0% 73,032 100.0% 66,824 100.0% 
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TABLE V 
Cities with Cities with 
more than less than 
Age in 200,000 200,000 

Year Born 1948 Nation population population 
Ante 1875 Over 73 7,685 4.7% 2,923 36% 4,762 5.8% 
1875-1884 73-64 17,170 10.5% 7,322 90% 9,848 12.0% 
1885-1894 63-54 27,403 16.7% 13,376 164% 14,027 17.1% 
1895-1904 53-44 41,474 25.3%, 22,668 27.7% 18,806 22.9% 
1905-1914 43-34 50,998 31.2% 26,750 32.7% 24,248 29.6% 
Post 1914 Under34 18,987 11.6% 8,636 10.6% 10,301 12.6% 





Totals 


prepared for the Survey by Edward J. 
Nofer and William Hildebrand, Jr. 

State bar associations have been 
asked to appoint special committees 
to consider the statistics of their own 
states, to compare them, and to make 
as many corrections as possible. Very 
helpful replies have already been re- 
ceived from a number of such spe- 
cial committees. 


Complete List of Lawyers 
Is Needed 


It is uncomfortable to have to admit 
that nobody knows how many law- 
yers there are in the United States. 
In the absence of an accurate list, all 
statistical analyses contain a margin 
of error. It may be quite small, but 
the profession of the law needs to be 
able to analyze itself with no margin 
of error. 

When the Survey has to tackle 
such questions as “are there too many 
or too few lawyers?” it would like to 
be able to proceed from an absolutely 
firm base. 

It is true that there will be a 
United States Decennial Census in 
1950. This will be of tremendous 
help but the census is subject to these 
defects from the analytical point of 
view: 

(1) The census-taker accepts any 
person’s statement that he is a lawyer. 
There is no check. How far this may 
vitiate the count it is impossible to 
say. Probably the number who lie 
about their occupation is small. 

(2) A lawyer is listed as of the 
state in which he lives. A lawyer prac- 
ticing in New York but living in 
Morristown, New Jersey, is listed as 
a New Jersey lawyer even if he is not 


163,667 100.0% 81,675 100.0% 


81,992 100.0% 





admitted to practice in New Jersey. 
This, of course, seriously affects the 
count in a number of states. 

(3) The Census does not provide 
all the supplementary data that the 
Bar needs for accurate analysis such 
as education, status in practice, public 
office, etc. 

Until recently it has not seemed 
important that any one should go to 
the pains and expense of compiling 
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a complete list of lawyers, but now 
the necessity is plain. 


Editor's Note: This article is a preliminary report 
prepared for the Survey of the Legal Profession. 

The Survey is securing much of its material by 
asking competent persons to write reports in 
connection with various parts and aspects of the 
whole study. 

As reports in some fields of the Survey will 
require two years or more, the Survey Council has 
decided not to withhold all reports until the very 
last has been received but to release reports 
seriatim for publication in legal periodicals, law 
reviews, magazines and other media. 

Thus the information contained in Survey 
reports will be given more promptly to the Bor 
and to the public. Such publication will also 
afford opportunity for criticisms, corrections and 
suggestions. 

When this Survey has been completed, the 
Council plans to issue a final comprehensive report 
containing its findings, conclusions and recom- 
mendations. 


[Copyright 1950 Reginald Heber Smith] 
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International Law: 


x 


A Field American Lawyers Should Know Better 


by Charles S. Rhyne - of the District of Columbia Bar 


® World War Il brought a tremendous increase in the body of international law, and 
the current effort of the United Nations and other agencies to build world peace through 
law has made the field one of great importance. Yet American lawyers in general 


regard international law as something for “‘experts"—a field that is remote from their 


own practices and the problems of their clients. In this article, Mr. Rhyne points out 
that this is a mistaken idea, and urges the lawyers of the United States to become 
better acquainted with this important subject. 





® One comment on the 1949 An- 
nual Meeting of the American Bar 
Association begins with a statement: 
Problems of international law were 
again in the forefront of discussion 
and consideration of the American Bar 
Association at its annual meeting .. . 
as they have been at conventions in 
the last several years.! 
The columns of the AMERICAN Bar 
ASSOCIATION JOURNAL and the pro- 
ceedings of the Association for the 
past several years have devoted much 
space to the ever increasing problems 
of international law. Many state and 
local bar associations have created 
committees on the subject in recent 
months. But it is still a fact that most 
lawyers have not taken any interest 
in international law and lawyers gen- 
erally regard it as a mysterious sub- 
ject. This lack of knowledge leads to 
distrust and hesitancy just at the very 
moment when the law has its biggest 
opportunity to make good as a pre- 
server of international peace. After 
the recent failures of the soldiers and 
the diplomats, lawyers must make 
good in the opportunity now before 
them of formulating legal rules for 
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international trade and government- 
al relations in order that the world 
may have peace under law rather 
than again witness a resort to war as 
the only way to resolve international 
differences. 

Why is it that members of the Bar, 
generally, have tended to ignore in- 
ternational law and have viewed it as 
not a proper part of their law prac- 
tice? All must admit that if we are 
to have lasting peace it must come 
under some form of international 
law.2, And aside from this all im- 
portant problem of peace through in- 
ternational law, there are a vast mul- 
titude of private international law 
problems which constantly arise from 
the doing of business in other na- 
tions by our citizens and the doing 
of business here by foreigners. 

The lawyer having clients in the 
fields of aviation, radio, farming, 
shipping, importing, exporting, fi- 
nance, investments, and merchandis- 
ing of all kinds will find, if he will 
but look, international treaties, agree- 
ments and conventions in many in- 
stances governing the conditions un- 





esi 


der which each is carried on. In addi- 
tion there is international law gov- 
erning the property and other rights 
of United States citizens in foreign 
countries and the similar rights of 
aliens in the United States. The 
practicing attorney cannot afford to 
ignore the problems of immigration, 
deportation and claims by United 
States citizens against foreign coun- 
tries, the problems of foreign divorce, 
adoption of European orphans, mar- 
riage of service personnel in foreign 
countries and the problems arising 
in regard to wills and inheritance, all 
of them everyday problems in many 
law offices. It is therefore most ap- 
parent that with the airplane shrink- 
ing the face of the globe and with all 
other phases of transportation and 
communications operating at an ac- 
celerated pace the number of legal 
problems arising in the field of inter- 
national law has increased greatly 
since World War II and will con- 
tinue to grow as the peoples of the 
world work together more and more 
through the United Nations and its 
various organs, and through the 
many other public, quasi-public and | 
private international organizations. 

The common understanding and 


a 


= 





1. 18 U. S. Law Week 2115 (September 13, 
1949). 

2. Bishop, ‘‘International Law and the Amer- 
ican Lawyer’, Mich. State Bar Jour. 42 (May, 
1949); Lashly, ‘'The International Field of Prac- 
tice’’, 35 Jour. Mo. Bar 221 (1947); Eagleton, ‘’The 
Task of the International Lawyer’, 41 Am. Jour. 
Int. Law 435 (1947). i 
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| good will flowing from increased per- 
sonal and commercial relationships 
augurs well for closer and more har- 
monious international relations. 


Lawyers Should Be Educated 

in International Law 

Too often the attorney confronted 

by legal problems in the interna- 

tional field is either unfamiliar with 
the applicable international law, or 
he does not recognize the problem as 
one concerning international law.® 

Some program of education of law- 

yers in this field is most essential and 

more and more emphasis on this 

subject among lawyers and in law 
§ schools throughout the Nation is 
H certainly indicated. 

Lawyers are among the leaders in 
creating public opinion in their com- 
munities and every lawyer should 
have a sufficient knowledge of inter- 
national law to contribute his part 
| to the growth of a healthy interna- 
) tional society as well as to enable him 
| to advise his clients properly. Since 
§ the lawyer has this position of leader- 

ship in his community the public 

expects him to have a certain amount 
bof expert knowledge in this new and 
| fast-growing field to which so many 
now have their attention directed. 
Every lawyer should be able to dis- 
) cuss the major principles of interna- 
tional law, to explain the United Na- 
tions, its principal organs, and their 
powers and functions. The public 
looks to the lawyer for guidance and 
he should be able to guide. The law 
» and lawyers must keep pace with the 
| present state of international co- 
| operation if an era of peace under the 

rules of international law is to pre- 
vail. 


| 
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International law in the United 

) States has no boundaries; its increas- 
ing effect on the American people is 

| being felt in every state, county and 
icity. The lawyer located in one of 
| our large cities and the lawyer in a 
small city taking advantage and 

availing himself of the opportunities 
| offered will discover great possibili- 
| ties for service to his country, state 
/and city, as well as to his clients, by 
, becoming acquainted with this new 





and rapidly growing field. Several 
years ago administrative law was an 
almost unknown and uncharted field 
for many practitioners outside of 
Washington. Now nearly all lawyers 
are at home in that field as the ma- 
terials or tools with which to work, 
have become available all over 
the Nation. This problem of avail- 
ability of materials in the interna- 
tional field will be discussed at a 
later point herein to show that it is 
being solved. 


United Nations Charter 

Is Explained 

To further the argument advanced 
herein for more widespread interest 
in international law by lawyers 
throughout the Nation, some of the 
more recent developments in and 
around the United Nations will be 
briefly examined. The United Na- 
tions Charter is an international 
legal document, a treaty, the “su- 
preme law” in the United States,‘ 
binding on the member nations. 
There are six principal organs estab- 
lished by this Charter: the Security 
Council, the General Assembly, the 
Economic and Social Council, the 
Trusteeship Council, the Secretariat 
and the International Court of Jus- 
tice.5 In addition, there are a num- 
ber of subordinate commissions that 
report to the principal organs. The 
Atomic Energy Commission reports 
to the Security Council and the Gen- 
eral Assembly. The Economic and 
Social Council also has a number of 
important commissions under its 
jurisdiction, such as the Human 
Rights Commission and several re- 
gional economic commissions. Fur- 
ther, there are many specialized 
agencies, which are independently 
established international organiza- 
tions affiliated with the United Na- 
tions, such as the International Refu- 
gee Organization, the World Health 
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Organization, the International La- 
bor Organization, the Food and Agri- 
culture Organization, the Interna- 
tional Monetary Fund, the Interna- 
tional Bank for Reconstruction and 
Development, the Intergovernmental 
Maritime Consultative Organization, 
the International Trade Organiza- 
tion, the International Telecommu- 
nications Union, the Universal Postal 
Union, the International Civil Avia- 
tion Organization, and the United 
Nations Educational, Scientific and 
Cultural Organization. In addition, 
many of the above create their own 
special agencies and committees. By 
merely glancing at the names of these 
organizations it is possible to get an 
idea of the unlimited activities of 
interest to lawyers that are carried on 
by the United Nations and its related 
specialized agencies. 

One of the reasons the practicing 
attorney has not been interested in 
international law is that he saw in- 
ternational law as relating to nations 
and not to his clients. However, these 
international organs and their agen- 
cies have now created conditions and 
regulations applicable not only to 
nations but to the client who was in 
the lawyer’s office yesterday, or who 
will be there tomorrow. The Geno- 
cide Convention and the Human 
Rights Covenant relate to individu- 
als; more and more the rights of indi- 
viduals as well as the rights of nations 
are being changed by the great mass 
of international legislation in the 
form of covenants, conventions, treat- 
ies and agreements growing out of 
the work of the United Nations and 
its agencies. The lawyer, the great 
and traditional protector of the 
rights of individuals in our Nation, 
now must get into this picture and 
perform his traditional réle in an- 
other way and in another forum, or 
one day we may wake up and find 
our rights gone under some interna- 





3. Ibid. 

4. U. S$. Constitution, Art. VI. Since the United 
States is one of the few nations where a treaty is 
the ‘‘supreme law"’ of the land and this places us 
at some disadvantage as compared with nations 
(like England) where legislation is necessary to 
make a treaty “supreme law'’, the International 
and Comporative Law Section of the American Bar 
Association has launched a study of this problem 
ond of the dments that ore nec- 
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essary to put the United States on a parity with 
other nations in this matter. Harold E. Stassen 
suggested this work by the Section. Much work 
and thought had already been given to the prob- 
lem by Carl B. Rix and William L. Ransom, former 
chairmen of the Association's Special Committee 
on Peace and Law Through United Nations. 

5. Charter of the United Nations, Art. 7. See 
Fahy, “‘Legal Aspects of the Work of the United 
Nations, 43 Ill. L. Rev. 135 (1948). 
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tional document before we even real- 
ize the existence of the document. 
The lawyer's starting point must be 
to discover the purpose of these vari- 
ous organs, agencies, committees and 
agreements, and their effect on the 
American people. To illustrate this, 
it is necessary to examine several of 
them. 


International Agreements 

on Transport, Communications 

Take, for example, the field of trans- 
port and communications. In this 
field, the work of the International 
Civil Aviation Organization, the 
Intergovernmental Maritime Con- 
sultative Organization, the World 
Meteorological the 
Telecommunications 


Organization, 
International 
and the Universal Postal 
Union are of great practical impor- 
tance. The Postal Union makes ar- 
rangements for international trans- 


Union, 


mission of mail, including interna- 
tional rates for postage, while the 
Telecommunications Union works 
out world-wide agreements for inter- 
national transmission of telephone 
and telegraph messages as well as for 
apportioning the existing radio spec- 
trum among various nations. The 
Civil Aviation Organization has also 
rendered great service in developing 
international regulations governing 
the technical aspects of international 
aviation, including operating proce- 
dures and safety standards. The 
Maritime Organization considers ma- 
jor problems of international ship- 
ping, has already been given respon- 
sibility for administering the Safety- 
of-Life-at-Sea Convention concluded 
in London in 1948, and will probably 
become the administering authority 
for other various international ship- 
ping agreements. The World Mete- 
orological Organization is, of course, 
important as a means whereby each 
country can obtain weather informa- 
tion from outside areas. 

Finally, the Transport and Com- 
munications Commission of the 
United Nations advises on the coér- 
dination of these activities in this 
field and also studies and makes 
recommendations to governments 
with respect to inland transport. 
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The United Nations Educational, 
Scientific and Cultural Organization 
studies problems in the fields of edu- 
cation, science and culture. It is, for 
example, presently engaged in study- 
ing the problem of improving copy- 
right on a world-wide basis.6 Law- 
yers handling copyright matters 
should take an interest in the project 
now or tomorrow they may awaken 
to find a convention all finally draft- 
ed which vitally and adversely affects 
their clients. By following this work 
they will have an opportunity to help 
steer it in the right direction. By 
taking a “hands-off” attitude they 
may find that the convention is 
drafted by persons inexperienced in 
the field and, as already stated, they 
may find the convention most objec- 
tionable. Opportunities to work on 
this and other matters in the inter- 
national field are usually available to 
the organized Bar and others and 
their suggestions and assistance are 
highly welcomed. 


International Labor Organization 

Deals with Problems in That Field 

The International Labor Organiza- 
tion, acting under a constitution to 
which the United States is a party, 
considers problems of labor, working 
conditions and pay, and in dealing 
with these problems the Organiza- 
tion has created many industrial com- 
mittees. For example, there is the 
Textile Committee, established for 
the purpose of studying the social 
and economic aspects of interna- 
tional labor standards in the indus- 
try. It is to adopt resolutions con- 
taining suggestions for improvements 
in such standards. In the textile field, 
there is also the International Cotton 
Advisory Committee which was es- 
tablished in 1939 and is composed of 
states substantially interested in the 
production, export or import of 
cotton. This committee reviews the 
world cotton situation and makes 
practical suggestions for solution of 
cotton problems. In doing this work, 
the committee codperates with the 
International Labor Organization, 
the Food and Agriculture Organiza- 
tion, and other specialized agencies 
concerned with the problem of world 


cotton. The work of this organization 
should be of interest to lawyers repre. | 
senting all phases of business, indus 
tries and farming concerned with the 
production and use of cotton. 

The Charter of the International 
Trade Organization seeks to set up 
a code of principles and rules of fair 
dealing that member countries will 
follow in trading with each other. J 
It seeks to limit restrictions, quotas 
and embargoes, and to prohibit price J 
fixing and export limitation. This 
charter affects directly or indirectly} 
almost all businessmen, importers, ex. | 
porters and farmers.§ Every lawyer 
should study the extremely broad 
charter of this organization, as opin-§ 
ions of experts are divided on : 
whether it is a step in the righ] 
direction or a step toward disaster for § 
business in this Nation. 4 


International Beef Agreements 
Affect American Cattlemen 
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If you are a lawyer representing 
cattle interests there are Interna fy 
tional Beef Agreements which maj f 
affect your clients. If you representf 
shipping you should be acquainted 
with international maritime law. Dof 
you, having clients engaged in the 
fishing industry, know about the 
various agreements and conventions 
affecting that industry? There is, for 
example, the Northwest Fisheries 
Convention® covering the waters of 
the west coast of Greenland, Labra- 
dor, Newfoundland, Nova Scotia and 
New England. A convention has also 
been signed between the United 
States and Costa Rica’ for the estab- 
lishment of an Inter-American Trop- 
Tuna Fish Commission. The 
function of these commissions is to 


ical 


collect and disseminate scientific in- 
formation on the fish in those areas 
for the purpose of maintaining the 
stocks of fish at a level permitting 
maximum catches year after year.” 
The provisions of such conventions 


6. Kuhn, ‘Work of the UNESCO on Copyright”, 
43 Am. Jour. Int. Law 343 (1949). 

7. See Acheson, ‘Economic Policy and the ITO 
Charter’’, Dept. of State Bull. 623 (May 15, 1949) 

8. See Burns, ‘The American Farmer and the ITO 
Charter’, Dept. of State Bull. 215 (February 20 
1949). 

9. Dept. of State Bull. 319 (March 13, 1949). 

10. Dept. of State Bull. 766 (June 12, 1949) 

11. Ibid. 
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® are information of great value to the 
clients of some lawyers. 

The International Wheat Agree- 
ment!2 is of interest to wheat farmers 
and should be understood by the law- 
yers representing them in order that 
proper advice may be given.'* Wheat 
is one of the major food items mov- 


@ ing in international trade and a great 
many of the American farmers de- 
pend upon it for their livelihood. 
lhe agreement provides that export- 

Sing countries will export a certain 
amount of wheat and that importing 
countries will import a_ certain 

amount. Moreover, this agreement 

establishes maximum and minimum 

Certainly the 

wheat farmers of our great wheat- 


@ prices. lawyers for 


®@ producing areas should be advised 


er for of such an extensive agreement that 


© has such a vital effect on this industry. 


Che International Refugee Organ- 
Fization is dealing with the problems 
) of resettling the thousands of home- 


——_, Hless in Europe. Between June and 
terna p De ember of 1948 some 130,000 per- 
» maj 


resen & 





Hsons were resettled, with the United 
» States having one of the largest re- 


anes ;ception programs.’ These people 
w. Do | bring with them all kinds of legal 
n the problems which invariably stem back 
“ the across international boundaries to 
peg their nations of origin. 
is, fo 
heries International Trade Organization 
ers Off Deals with Foreign Investments 
— In the policy of the United States 
meine: attempting to improve economic con- 
Inited ditions in undeveloped regions of the 
pose g world, it is evident that capital must 
Trop be provided by private investors.!® 
The ro further private investment the 
ads United States has entered into vari- 
fc in-§ US @Breements for the purpose of 
ie ee protecting the investor from restric- 
ng the tive and discriminatory treatment in 
a the country in which he invests. Evi- 
na dence of this is found in the pro- 
ES visions of the International Trade 
_j Organization and also the related 
pyright",) General Agreement on Tariffs and 
és re 1 rade. The latter is already operat- 
5, 1949).,'ng between the United States and 
bina fe: several countries,4® whereby tariff 
Y “Frates have been reduced on some 
a items and on others the tariffs have 
been bound against increases. 





Furthermore there are bi- 


lateral treaties in existence similar to 


many 


the recent one between the United 
States and Italy, on friendship, com- 
merce and navigation.'* These define 
the treatment which each will give 
the other’s The United 
States is ready, willing and able to 
supply through private means a 


citizens. 


large amount of capital. Are you 
going to tell your client bank or busi- 
ness investment firm to stay out of 
foreign investments because you have 
not learned or will not learn the rules 
of the game? If so, that is costly 
ignorance. 

There are many treaties and agree- 
ments providing rules and regula- 
tions for everyday activities, such as 
travel nations. One such 
treaty is the Warsaw Convention,'§ 
imposing strict limits on tort liabil- 
ities arising out of international 


between 


air transportation between member 
countries. Through this convention, 
the work of the International Civil 
Aviation Organization mentioned 
above and a large number of agree- 
ments between our country and other 
nations, a great body of law has been 
and is being formulated to govern 
international air transportation. In- 
ternational law and air transporta- 
tion are not today a matter of aca- 
demic theorizing and international 
politics. There is involved the down 
to earth, day by day operating of 
scheduled and non-scheduled com- 
mercial flights in international trans- 
portation all over the world. The 
result of international air transporta- 
tion has been to make our inland 
cities international ports of call, just 
as much as our great coastal seaports. 
Legal rules governing many phases 
of international transportation are of 
vital concern to the “Main Street’’?® 


A Field Lawyers 





Should Know Better 





Harris & Ewing 


Charles S. Rhyne is the immediate past 
chairman of the Section of International 
and Comparative Law. He practices law 
in Washington, specializing in municipal, 
aviation, international and radio law. A 
native of North Carolina, he received 
his LL.B. from George Washington Uni- 
versity Law School. 





lawyers of even our smallest cities. 

There are also many agreements 
between the United States and coun- 
tries of Latin America that are of 
interest to lawyers. It has been esti- 
mated that United States investors 
have $3,500,000,000 invested in the 
Latin-American world.2® In 1948 
alone there was $6,000,000,000 in 
United States trade with these coun- 
tries, with 27 per cent of our exports 
going to them and 35 per cent of our 
imports coming from them.*! This 
field of international relations pre- 
sents many problems and great fu- 
ture opportunities for practicing 
attorneys. 

The practicing attorney may ques- 
tion the availability of materials on 
these various international subjects, 

(Continued on page 434) 





12. Effective July 1, 1949, Dept. of State Bull. 75 
(July 18, 1949). 

13. U. S. Treaties and Other International Acts, 
Series 1957; Brannan, ‘‘Significance of Interna- 
tional Wheat Agreements to the United States 
Wheat Farmer’’, Dept. of State Bull. 162 (February 
6, 1949). 

14. Dept. of State Bull. 162 (February 6, 1949). 

15. See President Truman, ‘Recommendations 
for a Technical Assistance Program for Undevel- 
oped Areas’’, Dept. of State Bull. 862 (July 4, 1949); 
Malenbaum, ‘“‘America’s Role in Economic Devel- 
opment Abroad’’, Dept. of State Bull. 371 (March 
27, 1949). 


16. Concluded at Geneva, October 30, 1947, 
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William A. Riner: 


Chief Justice of the Supreme Court of Wyoming 


® The State of Wyoming contains 250,000 people and 98,000 square miles. The size 
of its population makes for easy, informal relationships between members of its Bar 


and the Bench of the state's supreme court, and lawyers visiting the state capital fre- 
quently drop in for a chat with the justices. Despite this Western informality, Wyoming 
yields to none in the quality of its Bench and Bar. Its Chief Justice is a man devoted 
to the law, and, just as the quality of his legal mind has won the respect of his 
brothers in the profession, so his warm personality has won their friendship. This is 


another in our series on chief justices of our state supreme courts. 





® One beautiful fall day in Wyo- 
ming, an up-state lawyer drove down 
to the capital on business, and while 
in Cheyenne wandered over to the 
Supreme Court building to pay his 
respects to the Chief Justice. Very 
few lawyers in Wyoming, whenever 
they have occasion to visit the capital, 
whether on business or pleasure, deny 
themselves the privilege of dropping 
into the friendly and mellow atmos- 
phere of the court, to chat for a mo- 
ment with the justices. 

The ever-ready and cordial wel- 
come awaiting visiting brothers on 
these social calls is one of the cher- 
ished memories of all Wyoming law- 
yers, and presents a picture that few 
other states can provide. A state 
about 350 miles long and 280 miles 
wide, yet housing scarcely 250,000 
people, has opportunities and advan- 
tages that in many respects outweigh 
the plush comforts, glamour and ex- 
citement of areas housing teeming 
millions. And so, with a bar associa- 
tion of some 250 members in the 
state, is it any wonder that the court 
and the Bar enjoy a camaraderie 
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utterly unavailable in other areas? 
Is it any wonder that at the annual 
meeting of the state bar association, 
we find old friends and cronies as- 
sembled, and neophytes, seasoned 
practitioners and judges all partici- 
pating in the social functions with- 
out fear or favor? More first names 
are heard from both Bench and Bar 
than at a luncheon club comprising 
an equal number of members. 

So naturally the up-state lawyer 
calls on the Chief Justice when he 
comes to the capital—not because he 
ought to—not because it is the thing 
to do—not to curry favor—but just 
because he wants to. He is visiting 
with his friend, and the absence of 
the judicial robe, the courtroom de- 
corum, and the stern and austere— 
though kindly—supervision of Their 
Honors, is one of the privileges of the 
initiate. 

Caller Meets Chief Justice 
in Chambers 


The particular day on which the up- 
state lawyer called on the court, the 
Chief Justice was, as usual, buried in 


the books. His secretary invited the 
visitor into the Justice’s chambers, 
there to await his honor’s return from 
the library. While the young man 
was waiting, perfectly at his ease, 
and while gazing about the chambers, 
and noticing the maze of briefs, 
books and journals, his eye fell on an 
old shop-worn and evidently much 
used textbook lying on the Judge's 
desk. It seemed to belong there and 
yet its presence attracted the atten- 
tion of the caller. He wandered over 
to the desk and picked it up. Yes, it 
was Blackstone, the Judge’s bible, 
the same copy that had accompanied 
him through law school and that he 
had read time and time again, and 
that even now, after forty-five years, 
had never been shelved, but was right 
at his fingertips. The binding was 
worn smooth and the pages fairly 
exuded intimacy. Pasted on the fly 
leaf was a brief printed tabulation 
that portrayed, on a single page, 
more about the life, character, am- 
bition and erudition of the Honor- 
able Chief Justice William A. Riner, 
than any other single factor that 
might be elicited from this mono- 
graph. 

After Judge Riner graduated from 
the University of Michigan Law 
School, he came to Denver to take 
the Colorado Bar examinations. The 
competition was tough. Quite natu- 
rally and properly, graduates of the 
University of Denver, a great school, 
had an advantage. The preéminence 
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of the graduates of the University of 
Denver in the bar examinations held 
in Colorado during the period men- 
tioned was, to some extent at least, 
due to the fact that Eastern lawyers 
and law school instructors were gen- 
erally unfamiliar with western min- 
ing and irrigation law, two subjects 
especially stressed in the Colorado 
bar examinations of that time. The 
little printed memo on the fly leaf of 
Blackstone gave the names and 
schools of the top six to pass the 
Colorado bar examination during 
the eight-year period from 1898 to 
1905, inclusive. It was a grand testi- 
monial for the University of Denver 
and its able faculty that, with but a 
single exception, for all those eight 
years and for all the first six places 
on the list, every single applicant was 
a graduate of the University of Den- 
ver. The exception? Judge Riner 
stood first, at the top of the list, for 
the year 1903! 


Chief Justice Riner 
a Native of lowa 


A. Riner was born in 
Greene, Butler County, Iowa, on 
June 26, 1878. Attending the public 
schools there, he graduated from high 
school in 1894. The following year, 
having moved to California, he re- 
ceived a diploma from the Los An- 
geles High School with the summer 
class of 1895. In 1899 he graduated 
from the University of Southern Cali- 
fornia, receiving the degree of A. B. 
His professional training was ob- 
tained at Ann Arbor, Michigan, the 
degree of LL. B. being given him by 
the Law School of the University of 
Michigan in 1902. The same year he 
was admitted to practice before the 
Supreme Court of the State of Michi- 
gan and the United States Circuit 
and District Courts for the District of 
Wyoming. In 1903 he was admitted 
to the Bar of the several state and 
federal courts of the State of Colo- 
rado. In 1907 and 1909 respectively, 
he became a member of the Bar of 
the State of Wyoming and the United 
States Court of Appeals for the 
Eighth Judicial Circuit. 

Judge Riner is a nephew of Judge 
John A. Riner, who was the first 


William 
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William A. Riner 


A. RINER 





United States District Judge for the 
District of Wyoming after statehood 
was granted to this commonwealth, 
and who served in that official capac- 
ity for more than thirty years with 
ability and distinction. More than 
anyone else he encouraged and in- 
duced his nephew to undertake a 
career at the Bar. 

The active practice of law engaged 
his attention after 1902 and for some 
twenty years. During the time he 
was so engaged, he possessed a valued 
clientele and was employed in a num- 
ber of important cases, among which 
may be mentioned his service as spe- 
cial assistant to the United States 
District Attorney for Wyoming in the 
litigation that resulted in the United 
States Reclamation Service’s acquir- 
ing for the Nation the site of the 
Pathfinder Reservoir located on the 
upper reaches of the North Platte 


and Sweetwater Rivers in Wyoming. 
For nearly four years he was City 
Attorney of the City of Cheyenne. 
He served for some time as Assistant 
United States Attorney. Governor 
Robert D. Carey appointed him 
Judge of the District Court of the 
First Judicial District of Wyoming 
in 1922, which then included some 
four counties of the state within its 
jurisdiction. The same year he was 
elected to a full term in that office. 
Before the expiration of that service, 
and after he had served six years as a 
trial judge on the District Court, 
Governor Frank Emerson, on Janu- 
ary 10, 1928, appointed him a Justice 
of the Supreme Court of Wyoming 
to fill the vacancy caused by the 
death of Chief Justice Charles N. 
Potter. The following November he 
was elected to complete the unex- 
pired term of Judge Potter and is 
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now engaged in the duties of that 
office, thus having now served over 
twenty-two years on the Supreme 
Bench. 

The Chief Justice of the Supreme 
Court of Wyoming is selected accord- 
ing to the following rule (Wyo. 
Const., Article V, Section 4): “The 
justice having the shortest term to 
serve and not holding his office by 
appointment or election to fill a va- 
cancy, shall be the chief justice and 
shall preside at all terms of the su- 
preme court, and, in case of his ab- 
sence, the justice having in like man- 
ner the next shortest term to serve, 
shall preside in his stead.” All jus- 
tices of the Supreme Court, and 
judges of the district courts are 
elected on a nonpartisan ballot, the 
justices of the Supreme Court for 
terms of eight years, the judges of the 
district courts for terms of six years. 
Judge Riner is now completing his 
second term of service as Chief Jus- 
tice. 


Judge Riner's Son 

Follows in His Father's Footsteps 

In 1907 Judge Riner was married to 
Miss Fanny Borst of Denver, Colo- 
rado. To them have been born three 
children, one of whom died in 1914. 
Their two living children, Mary 
Edith and William, Jr., both were 
born and reared in Cheyenne, and 
after their elementary schooling, both 
attended and graduated from their 
father’s alma mater, the University 
of Michigan. William, Jr., followed 
in the Judge’s footsteps, and after his 
three years of war service, took the 
Wyoming bar examination and was 
admitted to practice. 

Justice Riner has always main- 
tained that the law is a jealous mis- 
tress. He has a devotion and a loy- 
alty to the practice that few lawyers 
possess; and he has stimulated a zeal 
for study in his children. There is 
little room in his life for any extra- 
curricular activities. While not an 
ascetic in any sense of the word, his 
uncompromising devotion to the law 
might lead one to suspect an in- 
souciance to other interests. But not 
so. 

He early became identified with 
the Masonic Order, and has been 
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through all the Chairs. He served as 
Grand Master of the Grand Lodge 
for Wyoming in 1922-1923. He is 
one of the few Thirty-third Degree 
Masons in that jurisdiction. 

Judge Riner is a member of the 
Phi Beta Kappa Society of the Uni- 
versity of Southern California in that 
state. He is also an Honorary Mem- 
ber of the Lawyers Club of the Uni- 
versity of Michigan, having been 
elected in the year 1930. 

His recreations are golfing and 
motoring, and he is a consistent de- 
votee of both of these pastimes. 

Serving with Chief Justice Riner 
are Justice Fred H. Blume and Jus- 
tice Ralph Kimball, both of whom 
came to the court within a few 
months of each other early in 1921. 
That these two justices, together with 
Justice Riner, who joined them in 
1928, served continuously for such a 
length of time is ample proof of the 
satisfying character of their work and 
of the justice which they mete out 
at all times. Judge Blume is also a 
member of the Phi Beta Kappa So- 
ciety of the University of Iowa. 


Judicial Structure of Wyoming 

Is Explained 

Lawyers in more heavily populated 
states would have difficulty in com- 
prehending the judicial structure of 
Wyoming if they attempted to com- 
pare its processes with those of larger 
states. There are seven judicial dis- 
tricts, each presided over by one dis- 
trict court judge. This judge has 
jurisdiction over practically every 
legal problem that is presented with- 
in the state except a few minor mat- 
ters in which the justice court, which 
is not a court of record, has jurisdic- 
tion. Appeals from any of these seven 
districts are taken directly to the Su- 
preme Court for final adjudication. 
There are no other courts in the state. 
The high court has promulgated 
rules of practice and procedure that 
are aimed at simplification and uni- 
fication, always with an eye towards 
keeping down the cost so that no one 
can be denied access to the high 
court. Briefs do not have to be 
printed and are therefore usually 
typewritten, five copies only needing 
to be served. The appellant is re- 





quired to furnish a brief abstract of 
the entire record covering pleadings 
and the transcript of testimony. The 
procedure is extremely simple for one 
who has the diligence to familarize 
himself with the court rules. 


While the Wyoming court in the 
twenties was somewhat delayed in its 
work because of the illness of several 
of its members, for many years now 
the work of the court has been right 
up to date in spite of the fact that 
there are only three judges and that 
appeals are becoming more and more 
frequent. Nevertheless, at this time 
a case tried in the District Court can 
be appealed and the final decision 
rendered in the Supreme Court usu- 
ally within less than a year. 

The character and quality of the 
opinions written by the Wyoming 
Supreme Court are, of course, well 
known and appreciated by all the 
members of the state’s Bar. Natu- 
rally there is no fixed rule on which 
opinions may be graded or classified, 
but one thing is certain—opinions 
that are selected for A. L. R. must 
necessarily have some value or worth 
or importance over many of the 
opinions that find 
themselves obliged to write. One 
might think that as a general propo- 
sition and from an over-all approach 
a state containing two million in- 
habitants would have twice as much 
law business as a state containing one 
million inhabitants; and that, of the 
opinions written in the larger states, 
twice as many would be selected for 
A. L. R. as from the smaller states. 
Out of sheer curiosity, wondering 
how Wyoming with its quarter mil- 
lion people fared in A. L. R. with 
some of the other states, there were 
selected at random a dozen states and 
then a compilation was made over a 
twenty-year period of cases reported 
in A. L. R. from those states. They 
do not of course prove anything 
significant as between one state and 
another, but they do reveal some- 
thing of interest between a dozen 
states on the one hand and Wyoming 
on the other, for it appears briefly 
and quite approximately, that in two 
of the larger states there was one 
opinion in A. L. R. for each 12,000 
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) inhabitants; in five other states there 


was one opinion for each 7,500 in- 
habitants; in two other states, one 
for each 5,000 and in two others one 
for each 3,500 persons. Then com- 
ing down to the State of Wyoming, 
small in population, we find the ratio 
to be one case in A. L. R. for each 
2,000 population. Regardless of what 
the figures might prove, if anything, 
the fact dges remain that this is 
certainly a tribute and testimonial 
to the three members of the Wyo- 
ming court who so ably and efh- 
ciently carry on the work of the 
court and keep it abreast of the times. 

The State of Wyoming, being one 
of the states in the high Rockies, has 
quite logically had problems and 
situations presented to it that are un- 
familiar to other localities. Among 
such might be mentioned the difficult 
questions of mineral and water 


rights. A theory of water-right law 


| has developed in the West because of 





its arid condition that has not been 
found necessary in more fertile re- 
gions. Many years ago, the doctrine 
of “prior appropriation” was de- 
veloped, and to this day most of the 
western states closely adhere to this 
doctrine, in which the prior user has 
best rights. Riparian rights are un- 
known in Wyoming. Since the day of 
Farm Investment Company v. Car- 
penter, 9 Wyo. 110, decided in April, 
1900, the doctrine of prior appro- 
priation has been explained and 
qualified, but never changed; and 
Chief Justice Potter’s opinion in the 
Carpenter case is still cited as one of 
the leading authorities in that branch 
of the law. In more recent years, as 
workmen’s compensation problems 
have come to the fore, Wyoming has 
more than fulfilled its obligation 
with respect to this branch of the law; 
and the law books are replete with 
citations and excerpts on workmen's 
compensation law as it has been de- 
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veloped and enunciated through the 
Wyoming court. Only recently, Chief 
Justice Riner wrote an opinion in 
the case of In re Jensen, 63 Wyo. 88, 
178 Pac. (2d) 897, which is consid- 
ered one of the best decisions on the 
subject to be found in the books, the 
case covering exhaustively the much 
disputed question of whether com- 
pensation is applicable to an em- 
ployee injured while being driven to 
and from work in a motor vehicle 
owned by another employee. For this 
type of case, and the very able opin- 
ions that have been written on such 
branches of the law, the Bar of the 
country should be truly grateful. 

Judge Riner has contributed no 
inconsiderable part to the work of 
the Supreme Court of Wyoming, 
work that has resulted in its deci- 
sions being highly regarded by the 
members of the profession both with- 
in and without the borders of the 
state. 
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How Not To Study Law: 


Advice to Would-Be Lawyers 


by Richard N. Thompson °* of the Oklahoma Bar 


® The writer of this article is a lawyer, a graduate of a nonaccredited law school. 


While he believes that there is a place for the study of law by correspondence, he 


thinks that the student who is trained by a nonaccredited institution is at a disadvantage 
when it comes to passing the bar examinations. From his experience in struggling for 


a legal education, Major Thompson offers sage advice for the young man who is 


considering a career at the Bar. 





® Let me set forth at the outset that 
I am completely unbiased; that I 
have no axe to grind. I shall gain 
nothing for myself through the 
writing of this article but, if { can 
save other law students a fraction of 
the time and money I have spent 
needlessly in securing a legal educa- 
tion, I shall have achieved my 
purpose. 

Since I am not a teacher at a Class 
A law school nor as yet a graduate 
of such a school, I am not prejudiced 
by such a background. I have no 
“holier than thou” attitude. 

Neither is my attitude one of “sour 
grapes” for I am a successful gradu- 
ate of a correspondence school course, 
a graduate of a nonaccredited law 
school, a member of the Bar of a 
reputable state, and one who has 
been able so far to pass all courses 
he has taken in two Class A law 
schools. I have studied law by almost 
every conceivable met’1od; by corre- 
spondence, under a preceptor, in 
nonaccredited and accredited law 
schools, in this country and abroad, 
by day, by night, and in summer 
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school. With this breadth of experi- 
ence what I have to say about the 
study of law should be worth read- 
ing, particularly since I have earned 
academic degrees from institutions 
of collegiate rank of unquestioned 
standing in other fields of learning, 
which include a doctor’s degree. 

My failure to follow a day course 
in a Class A law school was therefore 
not due to lack of ability but to the 
following factors which affect many 
a would-be law student: parental dis- 
approval, the interference of World 
War I, the necessity of supporting a 
wife and several children, the in- 
ability to obtain employment in a 
city where a Class A evening law 
school was located, the coming into 
my life of a depression which swept 
away my employment, a_ second 
World War, and constant shifting 
about due to government employ- 
ment and later the necessity to sub- 
ordinate my educational needs to 
those of my children. Thus I have 
experienced all the main obstacles to 
legal study and painfully and per- 
sistently overcome them. 


Out of this experience I have 
evolved a series of suggestions for 
others in the hope that they may 
save time and money and profit by 
my advice. 

In the first place, if you have an 
overpowering desire to practice law, 
do not let the prejudices of others 
postpone your entry upon the study 
of that subject. You can never begin 
too early your study of law. 


Prelegal Training 

Must Be Adequate 

Secondly, do not fail to concentrate 
upon essential prelegal subjects be- 
fore taking the actual law subjects 
themselves. I have watched far too 
many law students struggling with 
real property, not because of any 
wani of mental ability but rather be- 
cause of the lack of good background 
in English history. It may not be ab- 
solutely necessary to have studied 
Latin, but at least a nodding ac- 
quaintance with it will save many 
hours of research in Black or Bouvier, 
especially re-search; by that is meant 
that you will remember what you 
have looked up in the way of legal 
maxims and terminology the first or 
second time rather than be forced to 
repeat the process endlessly. 

Third, do not shift about from law 
school to law school, or take work in 
different types of law schools unless 
it is absolutely necessary. Correspond- 
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ence study of law may spoil you for 


the study of law by other methods, 
especially in the early years of law 
study. Study in unapproved evening 
law schools by the forced method 
where not enough time is available 
for outside study often leads to par- 
tially digested law which must be 
regurgitated later and_ redigested 
properly. Shifting about robs one of 
the beneficial effect of a group of 
fellow-students where they can be of 
aid and counsel. 


Three Types of Students 
in Unaccredited Schools 


In unaccredited law schools, you will 
rub elbows with three main types of 
first, those who were too 
indolent, eager or shortsighted to 
make a proper preparation for their 
law study, secondly those who shun 


| competition with students of Class 
» A law schools, and lastly, those whose 


rah 


only fault is that economic circum- 


| stances or “hostages given to fortune” 
have prevented them from finding 


employment in a town where a Class 


' A law school is located which has 


evening law courses. Since the latter 
class are often intelligent and always 
ambitious and diligent, they eventu- 


| ally either pass the Bar or move to a 
| town where they can enter a Class A 


mated 








law school. Rubbing elbows with 
second-rate -apprentices is not the 
best preparation for eventual compe- 
tition with the masters. 

The main advantage of some of 


| these schools is that able lawyers or 
| judges, who are too successful or 
| prosperous to give up their daylight 


hours to teaching at a law school, are 


| secured for two evenings a week. I 


have found this true in at least two 
schools I have attended in the 
evening. 

Fourth, one should either obtain a 
scholarship enabling him to study at 
a first class law school recognized by 
the American Bar Association, bor- 
row enough money to do so, or look 


_for a job in a city having a Class A 
}law school. Study in the daytime is 
| far superior to night law study, and 
| it is well worth every sacrifice you can 


make to secure it. 
In this connection, in order to 


base our entrance to the law on real 


ability, rather than on the aleatory 
possession of either money or acci- 
dental residence in a state and 
metropolis fortunate enough to have 
a Class A evening law school, it is 
believed that state bar associations 
should encourage the formation of 
Class A law schools in centers of 
population where the prospective 
clientele warrants it, or even better 
by the setting-up of trial courses in 
the evening closely supervised by 
Class A law schools with a com- 
petitive standard for the students and 
third-year scholarships for a small 
percentage of promising students. 
The setting up of half-year courses 
rather than year-long courses in 
freshman law subjects would enable 
the elimination of failure-type stu- 
dents at the end of the first semester 
rather than wasting a full year, which 
is a shocking and protracted cruci- 
fixion of so many misfits whose efforts 
could be diverted into more pro- 
ductive channels. 


Aptitude for Specialization 
Might Be Determined 


There might well be orientation 
courses with diagnostic tests to pre- 
dict not only for the law school but 
for the student what types of law 
would be best adapted for later 
specialization. Example, a diagnostic 
test in mathematics essentials for 
those opting for income tax law. 

Where possible, the three years 
should be taken consecutively with 
the intervening summers devoted to 
travel, or seasonable employment 
with the emphasis on securing ex- 
perience in meeting people, such as 
personnel work or the like. Too 
many of our law graduates cannot 
talk to people. 

Even in evening law schools, 
courses should be taken in regular or- 
der. To facilitate this, contracts and 
torts should be divided into two sub- 
courses, e.g. I. Types and Formation 
of Contract, and II. Performance and 
Dissolution of Contracts. 

If you intend to practice law in 
this country, your study of law 
should be done here. If, for some 
reason your law study was begun 
abroad you should follow some such 
course as that in comparative law at 
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Richard N. Thompson is a member of 
the Bar of Oklahoma, at present serving 
as a legal officer with the Air Force in 
California. His special interest is inter- 
national and comparative law, and he 
has studied at the University of Paraguay 
and in Germany. During World War |, 
he was clerk of the American embassy 
at Santiago, Chile, and was later secre- 
tary and chargé d'affaires in the Diplo- 
matic Service in Chile, Bulgaria and Para- 
guay. 





such law schools as George Washing- 
ton Law School or practice in 
Louisiana if your original law study 
was completed in a country where 
Roman Law of the French or Latin- 
American variety was in force. 

The interruption due to war has 
been generally met in a sympathetic 
manner by most bar authorities. This 
is as it should be. 


Avoid Study 

in Nonaccredited Schools 

Avoid study in nonrecognized law 
schools. You will find an occasional 
state where correspondence study is 
still recognized, but in perhaps 
another five years, this will no longer 
be the case. 

Graduation from a nonrecognized 
law school may admit you to some 
bar examinations but you dare not 
shift to another state, your law school 
may close or change hands before you 
take the bar examination or it may 
lose its recognition. At all events, you 
have two strikes against you in com- 
parison with most graduates of a 
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Class A law school. I found it advis- 
able to take a refresher at a Class A 
law school before taking an examina- 
tion for admission to a respectable 
Bar. 

This should not be interpreted as 
favoring outlawing correspondence 
courses. They have their places, but 
it is not in preparation for a state bar 
examination. It is probable that we 
have not yet properly explored the 
possibility of correspondence instruc- 
tion in post-graduate law study in 
subjects too specialized to be in- 
cluded in most law school curricula. 

I studied law by correspondence 
because I was in government work 
in a foreign country where no study 
of English common law was possible. 
I studied law in an unapproved law 
school in the evening because I had 
no Class A law school within com- 
muting distance at the time. 

Bit by bit, year by year, I picked 
up law as I could and where I could, 
and as I could afford to pay for it. 
In the meantime I had to devote 
precious hours to the study of other 
subjects necessary to keep up-to-date 


















in my wage-earning profession so 
that I could support my family. 

One of my sons is a recent graduate 
of one of the top law schools in the 
United States. My son can take the 
Bar in any state in the Union where 
he takes up his residence. The father 
finds himself face to face from time 
to time with the question “Are you 
a graduate of an accredited law 
school?” 

Unless misfortune intervenes | 
shall be able to say some day that I 
am a graduate of a Class A law 
school even though I must repeat 
courses twice or three times and go 
to night law school in order to do so. 

But you do not have to trace every 
step of this weary path. You can 
start right, save yourself false steps 
in your law study. The American Bar 
Association is not a selfish trade 
union trying to bar young men from 
the law, nor are the state and local 
bar associations attempting similar 
tactics. They are trying to force peo- 
ple into the safest, most practical way 
to prepare for the law in the shortest 
reasonable time possible. 


Let not the fact that someone near 
and dear to you opposes your law 
career hinder you if you have both 
the desire and the native ability to 
win your way through. Even if you 
are poor and have to struggle to go 
to law school, do not be discouraged. 
If you were meant for the law, 
nothing will stop you. But if you are 
only interested in a legal title or the 
money you believe you will earn as 
an attorney and law study is not more 
important than anything else in the 
world to you, you should give up 
the law and choose a less exacting 
mistress; for law without love is 
unending drudgery and mental tor- 
ment. 

If you realize that behind govern 
ment, behind justice, behind legis- 
lation, behind the preservation of 
the social order and the right to an 
honest living and the assurance of 
a better life for your heirs and their 
fellow citizens stands the law as 
guardian and guarantor you will 
resolve to follow her and fight her 
battles until law and Justice shall be 
synonymous. 








1950 ANNUAL MEETING 
Washington, D.C., September 18-22, 1950 


The Seventy-Third Annual Meeting of the American Bar 
Association and the Thirty-Second Annual Meeting of The 
Canadian Bar Association will be held jointly, in Wash- 
ington, D. C., September 18 to 22, 1950. Further information 
with respect to the meetings will be published in forthcoming 
issues of the JOURNAL. 


Detailed announcement with respect to the making of 
hotel reservations for members of the Association may be 
found in the January issue of the JOURNAL, at page 74. 


ALL SPACE AT MAYFLOWER, STATLER, CARLTON 
AND HAY-ADAMS HOTELS EXHAUSTED. 
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The Yokohama War Crimes Trials: 


The Truth About a Misunderstood Subject 


by Paul E. Spurlock + of the Missouri Bar (Ferguson) 


® The Yokohama War Crimes Trials, like their counterparts at Nuremberg and Tokyo, 


grew out of the 1943 Moscow Conference. President Roosevelt, Prime Minister Churchill 


and Marshal Stalin, meeting in the Soviet capital, issued a message warning the Axis 


leaders that the persons that were responsible for or that took part in war atrocities 
perpetrated in conquered countries would be delivered to justice. At Yalta, a year and 


a half later, the enemy were again warned of the determination of the Allies to “bring 
all war criminals to just and swift punishment’. By the end of the war, the machinery 
for trying war criminals was already in motion. The International Military Tribunal 


in Europe and the International Military Tribunal for the Far East in Tokyo were 


preparing their cases against the leaders of the defeated aggressor nations. At the 


same time, hundreds of lesser persons were brought to trial for their acts of atrocity. 


The Yokohama Trials involved these lesser criminals, and were conducted under 
the authority of the Legal Section of the Supreme Commander for the Allied Powers, 
Gen. Douglas MacArthur. Mr. Spurlock was the original reviewer for the American 


Eighth Army of the records of the trials and of the sentences imposed. He wrote the 
article in May, 1949, after a leave in the United States convinced him that many 
American lawyers misunderstood the procedure and purpose of the trials. 





* I returned to America in Decem- 
ber, 1948, for a month’s emergency 
leave, returning to Japan thereafter. 
[ was amazed at the misconceptions 
some of my brother lawyers in the 
United States had concerning the 
trials of war criminals here in Yoko- 
hama, Japan. I was the original re- 
viewer of these cases, employed as 
such by Eighth Army, and I have 
read cvery review that has been 
written by other reviewers of these 
trials and have made a study of war 
crimes trials here in Yokohama. For 
this reason I am prompted to write 
the truth about the conduct of these 
trials. I am prepared to set forth cer- 
tain statistics that heretofore have 


been unpublished and facts quoted 
from documents of our office, the 
Judge Advocate Section, Headquar- 
ters, Eighth Army.! 

In the early part of the war the 
Allied Powers planned to punish war 
criminals, both as to individual 
crimes and those on an international 
level. This plan was announced in 
the Moscow Declaration, October 30, 
1943. Axis leaders repeatedly were 
warned of our intentions and, as is 
well known, such warnings were 
ignored. 

It is of interest to note that in the 
first sentence of the document of 
surrender, signed September 2, 1945, 
is the Japanese acceptance of the 


terms of the Potsdam Declaration. 


War Crimes Branch 
Organized Before Surrender 


A War Crimes Branch was organized 
in March, 1945, in the office of the 
Theater Judge Advocate. Col. Alva 
C. Carpenter was Chief of the 
Branch. This Branch compiled evi- 
dence on all known war crimes cases 
and lists of war criminal suspects. 
When 
many individuals were incarcerated 
as quickly as they could be found. 
The liberation of thousands of Allied 
prisoners of war, many of whom 


hostilities were terminated, 


made statements under oath accusing 
certain Japanese of war crimes, re- 
sulted in these arrests. On December 
6, 1945, a letter order from the Su- 
preme Commander, General Mac- 
Arthur, directed the Commanding 
General of the Eighth Army, Lt. Gen. 
Robert L. Eichelberger, to appoint 
military commissions for the conduct 
of trials, which were ordered to com- 
mence immediately. The instructions 
stated that the Legal Section of Gen- 
eral Headquarters was to furnish 
personnel for the investigation and 
prosecution of the cases. The Com- 





1. A considerable amount of the information 
in this article is taken from a study prepared by 
the Judge Advocate Section, Headquarters, 
Eighth Army, which covered the period of De- 
cember, 1945, to September, 1947, and is here 
condensed, revised and brought up to date by 
the author. It is to be remembered that while 
publication of these facts has been cleared 
through the proper authority, the opinions ex- 
pressed are not necessarily those of the Army. 
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manding General of the Eighth 
Army was responsible for appointing 
members of the military commissions, 

defense counsel, reporters, interpre- 

ters, translators and court orderlies 

for the trials. At this time the chief 
of the Legal Section of SCAP (Su- 

preme Commander for the Allied 
Powers) advised the Judge Advocate 
of the Eighth Army that it was ex- 
pected that 300 trials involving more 
than 500 accused persons would be 
held, this estimate being later greatly 
increased. The number of persons 
tried to date is 952. Thirty-three 
accused are presently (May, 1949) 

on trial. When the war crimes 
trials began in December, 1945, 200 
suspects were confined in Sugamo 
Prison. Many prisoners had given 
themselves up voluntarily, following 
publication of their names on appre- 
hension lists. 

The Legal Section of SCAP was 
created in October, 1945, headed by 
Colonel Carpenter, One of the func- 
tions of this Section was to investi- 
gate war crimes and to prosecute war 
criminals, Thirty-six officers were 
assigned to the prosecution division 
at its inception. By September, 1947, 
the division had increased its staff 
to more than fifty lawyers. Only two 
of these were military personnel. 

Col. John J. O’Brien became 
Judge Advocate of the Eighth Army 
in January, 1946, and set up the War 
Crimes Division with Lt. Col. Rich- 
ard R. Reichmann as chief. Maj. 
Burton K. Philips became chief of 
the defense division. In May, 1946, 
Lt. Col. Allan R. Browne became 
Eighth Army Judge Advocate. All 
these officers are qualified lawyers 
and members of the Judge Advocate 
General’s Department?. By Septem- 
ber, 1947, the defense division em- 
ployed approximately forty lawyers, 
of whom only five were military 
personnel. Colonel Browne had des- 
ignated Lt. Col. Cyril D. Hill, of the 
Judge Advocate General’s Depart- 
ment as Chief of the Review Branch 
and commenced to accumulate legal- 
ly trained personnel to cope with 
the burden of reviews. 

The first military commission con- 
vened on December 17, 1945, and 
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consisted of nine high-ranking offi- 
cers. At the trial certain precedents 
were established and a pattern of 
procedure was defined. One of the 
most important precedents estab- 
lished was the admission of affidavits 
of former prisoners of war and others 
into evidence. One commissioner was 
challenged and excluded because he 
had been a prisoner of the Japanese 
in the Philippines. The Nippon 
Times, published in Tokyo, com- 
mented editorially upon the fairness 
and the judicious objectivity of the 
American legal procedure. 


Prosecution Was Permitted 
To Comment on Failure To Testify 


A letter from the Commanding Gen- 
eral of the Eighth Army, directed to 
the president of the War Crimes 
Commission on February 5, 1946, re- 
quired the prosecution to furnish the 
defense with copies of all documents 
to be used as evidence at the time a 
case was referred for trial. It further 
directed that the defense was required 
to furnish its documents to the prose- 
cution twenty-four hours before a 
trial. Prior to the trial both prosecu- 
tion and defense were required to 
furnish each other copies of any pre- 
liminary motions. During his trial, 
an accused was permitted to take the 
stand as a witness or to remain silent. 
If he chose the latter the commission 
was permitted to draw such infer- 
ences from his failure to testify as 
might seem fair and competent to a 
reasonable mind. The prosecution 
was permitted to comment on the ac- 
cused’s failure to testify. After a 
representative number of cases had 
been tried, experienced officers from 
the early commissions were used as 
key personnel on other commissions. 

Of the 952 persons tried to date 
there have been 123 acquittals and 36 
death sentences approved. The aver- 
age sentence to date is 1.96 years’ 
confinement at hard labor for each 
specification or sub-specification up- 
on which an accused has been found 
guilty. 

The trial of one defendant was dis- 
continued when he was found to be 
suffering from tuberculosis. Another 


was deferred when the accused was 
found to be insane. 

In order to ensure justice and to 
avoid possible criticism, the United 





ls 


States drafted some of its finest legal / 
talent to make recommendations as | 


to how war crimes trials should be 
conducted. SCAP issued regulations 


to govern war crimes trials in Yoko. | 


hama on December 5, 1945. Jurisdic- 
tion was granted to Eighth Army 
military commissions under these 
regulations, and numerous prece- 
dents and legal decisions substan- 
tiated this delegation. At the great 
treaty conventions, such as those held 


i 


at The Hague and Geneva, the right 


of a belligerent to establish military 
tribunals to try individuals who had 
violated the rules of land warfare 
was recognized (Rules of Land War- 
fare, U.S. Army FM 27-10, 44 7, 346, 
356). The Supreme Court of the 
United States likewise upheld such 
jurisdiction in its decision in the 
Yamashita case (Application of Yam- 
ashita 66 S. Ct. 340 at 346). 


Law of War 
Recognizes Trials 


The system of military justice em- 
ployed by the commissions is recog- 
nized by the law of war. Fairman, in 
his The Law of Martial Rule states: 


Unless superior authority directs 
otherwise, a military commission may 
make its own rules for the conduct of 
its proceedings. It may admit such 
evidence as would have probative 
value to a reasonable man. The rule 
which the Circuit Court of Appeals 
for the Second Circuit laid down for 
an administrative tribunal may proper- 
ly be followed by a military commis- 
sion: “We are of opinion that evidence 
or testimony, even though legally 
incompetent, if of the kind that 
usually affects fair-minded men in the 
conduct of their daily and more im- 
portant affairs, should be received and 
considered; but it should be fairly 
done.” John Bene and Sons v. Federal 
Trade Commission (1924) 229 Fed. 
468, 471. 


In the early trials the defense con- 
tended that no legal charges could 
be made against the accused since the 
Japanese were not signatories to the 
Geneva Convention. However, in the 





2. Now known as the Judge Advocate General's 
Corps. 
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early days of the war, the United 
States, through neutral diplomatic 
channels, asked the Japanese for a 
statement of their intention regard- 
ing the rules of warfare established at 
the Geneva Convention. The Jap- 
anese replied that they would adhere 
to the provisions on the basis of a 
mutatis mutandis agreement. This 
term permits only such necessary 
changes as will make it effective and 
binding on all parties. Of course, 
as is well known, the Japanese failed 
to abide by this agreement in many 
instances in their treatment of 
prisoners of war. 


Documentary Evidence at Trials 
Presented by Prosecution, Defense 


\ characteristic feature of the Yoko- 
hama trials was the large amount of 
documentary evidence that was intro- 
duced by the prosecution to support 
the charges and specifications and 
often by the defense to refute them. 
The defense contested the introduc- 
tion of affidavits in the first trial but 
was overruled by the commission, 
which pointed out that the protection 
of the United States Constitution and 
the Articles of War was not avail- 
able to the accused as a Japanese 
citizen and a former belligerent. It 
should be noted that such affidavits 
were, in many instances, taken from 
former prisoners living in different 
parts, not only of the United States, 
but of the world, after they arrived 
at their homes. There was little 
chance for these prisoners to confer 
with each other as to what statements 
they would make. In most in- 
stances, save for variations as to the 
exact time the alleged offenses were 
committed, there was a corrobora- 
tion of statements supporting the 
allegations set forth in the charge 
and specifications. Specific motions 
by the defense to exclude certain por- 
tions of these documents as hearsay 
or opinion evidence, or as not 
properly connecting the accused with 
the offenses described, were granted 
in many cases. It was necessary to use 
affidavit evidence because more than 
23,000 prisoners were processed and 
started on their way to the United 
States during the first three weeks of 











the occupation of Japan (Occupa- 
tional Monograph of the Eighth 
United States Army, August, 1945, 
January, 1946, pages 21-28) . Many of 
their statements were taken before 
they left because of the anticipated 
difficulty of having them return to 
Japan to testify in person. 

Certain specifications, criticized by 
the defense as being loosely worded, 
accusing the defendants of commit- 
ting crimes throughout a certain 
period of time, required a large 
number of supporting documents to 
substantiate the accusations. If a de- 
fendant, however, was found not 
guilty on such a specification, he was 
protected against retrial on any 
incident included, and the situation 
actually reacted in favor of the ac- 
cused. 

Just as in civil courts where some 
judges have a reputation for being 
“hard” and others for being “easy”, 
so have there been some commissions 
whose sentences have been more 
severe than those of others. The re- 
viewing authority in such a case then 
had the duty to study the record and 
make reduction of sentences which 
appeared to be more severe than was 
justified by the evidence. In cases 
where the sentences were considered 
inadequate, the reviewing authority 
was without the power to increase 
them, nor could he alter a verdict of 
acquittal. 

In the early months of the trials 
an average of about five years’ im- 
prisonment per specification on 
which the accused was found guilty 
was imposed. This figure quickly 
dropped to two years and eleven 
months. The over-all average is 1.96, 
as noted above. 


Pattern of Trials 
Is Outlined 


The procedure substantially followed 
the following pattern: The charges 
and specifications, and a translation 
of them, were delivered to the de- 
fense division by the prosecution to 
initiate its case. In addition, affidavits 
intended to be offered in lieu of oral 
testimony were delivered to this di- 
vision at the same time. The Ameri- 
can advisory defense counsel then 


The Yokohama War Crimes Trials 





Paul E. Spurlock is practicing law in 


Ferguson, Missouri, after service during 
the war as a legal officer of the military 
government company at Niigata, Japan, 
and a position as a civilian reviewer of 
the war crimes trials at Yokohama. 





visited the accused and obtained 
from him his preference as to Jap- 
anese lawyers whom he desired to 
represent him with the American 
counsel as adviser in the defense. If 
the accused had no preference as to 
Japanese lawyers, the Japanese De- 
mobilization Bureau furnished him 
Japanese counsel without charge. 
Although the selection of counsel 
was made entirely by the accused or 
the Japanese Demobilization Bureau, 
the defense division retained the 
right to reject any counsel recom- 
mended by the bureau if he was 
deemed professionally unqualified. It 
can easily be understood that the 
American advisory counsel bore 
much of the burden of preparing and 
conducting the trial. Japanese coun- 
sel ordinarily asked supplemental 
questions of the witnesses, acted as 
liaison, helped prepare the case, and 
made arguments. 

Many trials were conducted by the 
method known as “common trials”. 
In these cases, the commissions tried 
more than one individual for their 
several acts. In such cases the respec- 
tive locales and times were related. 


(Continued on page 436) 
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® Liberal Government 


What is liberal government? 

Historians are fond of recalling the lessons gleaned 
from ancient Rome’s economic problems, the expense 
of feeding her idle proletarians and keeping them 
amused and contented with periodic spectacles and 
handouts. While similar policies by government today 
may make leaders popular with the crowd, they do not 
make such leaders liberals in the true significance of 
that word. 

Liberalism is not prodigality. True liberalism is a 
faith in men’s ability to develop their own individuality. 
The liberal creed is not the property of any one politi- 
cal party. The true liberal does not try to regiment all 
men to his way of thinking and doing. No two men are 
exactly alike. Realizing this, the liberal, whether in 
life or in government, uses his power to remove ob- 
stacles to individual freedom to enable each man to 
help himself. He does this because a liberal believes 
that for a man to develop his own individuality to the 
fullest extent of his capabilities is his greatest asset. 

Liberalism does not try to make men dependent on 
government. It does not try to replace individual re- 
sponsibility with state responsibility by which the indi- 
vidual is submerged, regimented and dwarfed. A liberal 
may in one year find himself on the side of the govern- 
ment; the next, fighting for the individual against that 
government. Holmes expressed his own liberalism in 
his unpublished dissent on the labor side in the Hitch- 
man case when he said: “I have no doubt that when the 
power of either capital or labor is exerted in such a way 
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as to attack the life of the community, those who seek 
their private interest at such cost are public enemies and 
should be dealt with as such.” 

A liberal government is not one that would twist 
the law to its own authority. Liberals do not believe that 
high-sounding ends justify evasive means. A true liberal] 
repudiates Bassanio’s entreaty: 

Wrest once the law to your authority; 

To do a great right, do a little wrong. 

Wrong means are not justified by noble-sounding 
ends. That nation and that government that abandons 
justice as its standard is lost. For the liberal, that is 
the lesson of history. 


=" Jury Duty—A Free Man’s Privilege 


For centuries past, one of the great bulwarks of freedom 
in the Anglo-Saxon world has been trial by jury, espe- 
cially in criminal cases, It is a vital part of due process, 
important insurance against miscarriage of justice and 
in support of the salutary principle of presumption of 
innocence. 

Yet there are those, comparatively recently come upon 
the scene, who, in the interest of change for the sake of 
change, would turn their backs upon this great founda- 
tion stone and its record of service in the protection of 
the innocent, and start chipping away, changing, amend- 
ing, modifying, compromising. They would that it be 
easier to secure verdicts, easier to convict. They lose 
sight of the basic objective. And they are encouraged 
to some extent by judges, who, in an excess of zeal, ill- 
advisedly step out of their legitimate réle and assume the 
right to castigate in unmeasured terms juries that bring 
in verdicts not in accord with the judicial reaction. 
Fortunately this practice has not yet become widespread. 


Unfortunately, the waiver of trial by jury and entry 
of a plea of guilty are not infrequently encouraged by 
prosecutors too eager to build a record of convictions, 
not eager enough to secure, above all else, a result that 
is just. And there are trial judges who are inclined to 
sanction this practice, tacitly or otherwise. Resulting 
sentences are too often unstable and illogical. 


Nothing, however, contributes more to failure to 
support and sustain the jury trial and to give to it 
dignity and power in the cause of right and justice than 
the inexplicable indifference of thousands of citizens. 
They look upon their duty and high privilege to render 
jury service as nothing but an annoyance to be avoided 
for any cause however inconsequential. A moving letter 
on this subject was published in the Los Angeles Times 
of March 10, 1950. We quote it in full: 


Having just completed my service as a juror in the 
Superior Court of Los Angeles County, Civil Cases, I feel 
that if you want to return to basic truths, to lose your fears 
of atoms and isms, and to rediscover American principles— 
jury service is an answer. 


This being my first appearance in a courtroom, I was 
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struck by the amazing similarity of those portrayed on the 
screen. But only the physical appointments were the same. 
There were no histrionics; voices and actions were muted 
and controlled. 

Waiting cynically for the “tricks of the trade’, I was 
amazed by the utter simplicity of justice. Sure, your lawyer 
can use any and every angle he desires, but if you are a 
sincere juror and follow your judge’s instructions—watching 
for preponderance of evidence and sincerity—the law to be 
applied is simple, black or white, clean, cool and efficient. 

What struck me most forcibly was that twelve average 
people in a jury room inevitably reached a majority of 
opinion that accepted evidence presented to them and 
ruled out too-suspiciously clever innuendoes. Feeling some- 
times rather superior that I, alone, had seen the complete 
fallacy of a witness’ statement, it was amazing when a heavy, 
dull-looking woman juror, or a sleepy old gentleman would 
speak honestly and to the point, showing the misconception 
presented. 


It restored my faith and gave me courage to know that 
basically we in America are more alert than we are given 
credit for; that we are honest and fair and that we have a 
wonderful sense of humor that appreciates good showman- 
ship, but will not permit it to deter us from making sound 
decisions. 

I feel sorry for those people who think they are clever 
when they successfully evade jury service. One month out 
of a lifetime to make you aware of one of the basic factors 
in our democracy—our courts—is not asking too much. 

I am grateful to the fates that permitted my name to 
roll out of the impartial drum of jury selection. 


Ruth B. Michaelson 


Los Angeles, California 


® Help the Lawyer Census 


Pursuant to mandate of the Board of Governors ap- 
proved by the House of Delegates, President Gallagher 
has appointed a committee to codperate and collaborate 
with the Martindale-Hubbell Law Directory and with 
the Director of the Survey of the Legal Profession to the 
end that there may be prepared a directory of all the 
lawyers in the United States that will be complete and 
accurate. The Director has reported that the Martindale- 
Hubbell list is already 90 per cent complete. 


A survey of the legal profession would not be worthy 
of the name if it could not report that it had surveyed 
the whole profession. Yet under present circumstances 
no such report could be made. No one knows who all the 
lawyers are or where they all are. Lawyers’ names and ad- 
dresses are recorded when they are admitted to the Bar 
but, in most states, that is where record-keeping stops. 
Even though John Jones, admitted from 100 Main 
Street, Springfield, moves or even dies, he is still listed 
on the roll of attorneys as Lawyer Jones of 100 Main 
Street, Springfield. About the only thing that will erase 
his name is disbarment and sometimes even that is not 
noted. 

There seems to be no royal road to a complete list. 
The proprietary law lists have many different devices for 
locating lawyers. The simplest is to write to every man 
listed in the telephone book as a lawyer whose name is 
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Editorials 


not already on the law list concerned. This was recently 
done in New York. Over 3,000 of the group who were 
listed as lawyers in the telephone book but not in the 
Martindale-Hubbell Legal Directory failed to answer a 
questionnaire that Martindale-Hubbell sent out. Why 
men want to be listed in the telephone book as lawyers 
but refuse gratuitous listing in a legal directory we do 
not know. That is one of the things that the Survey 
must find out. 


Some lawyers who work in the legal departments of 
businesses perhaps see no advantage in being listed in a 
legal directory. They may be right but, for purposes of 
its study, the Survey must manage, in some way, to 
identify them. 


Law school professors more often than not have never 
been admitted to the Bar, but those who have been 
often stray far from their states of admission and usually 
feel it unnecessary to become admitted in the states 
where they teach. They are nowhere listed as lawyers in 
ready-reference books like the telephone directory yet 
the Survey must find out how many members of the Bar 
are engaged in teaching. 

Many others fail to codperate in permitting the list- 
ings of their names because they do not care to avail 
themselves of any of the benefits usually accruing from 
such listing but do not realize that their duty to their 
profession requires that they do their part in making 
the Bar an ascertainable and accessible body. 


Unfortunately, you cannot tell by looking at a man 
whether or not he is a member of the Bar. That makes 
possible such traditions as that existing in every mari- 
time city to the effect that one or more of the leaders of 
the local admiralty Bar have never been admitted to 
practice in the United States District Court. Even in 
integrated bar states it is not always possible to obtain a 
list of the lawyers. A list of those who have paid their 
current annual license fees can be compiled, but what 
of those who have not paid them? If they are not dead, 
they should be counted. This group of those who, though 
still alive, are inactive constitutes another important 
subject for the Survey. 


Heads of the legal departments of corporations and 
deans of law schools can assist in getting their associates 
on the list. Many other lawyers will be asked to help in 
the various plans that will be pursued in the effort to 
effect 100 per cent coverage. As the Director has said, 
the last ten per cent is the hardest just as the last ten 
yards to a touchdown are the hardest. The JourNAL 
bespeaks for the committee, the Survey and Martindale- 
Hubbell the assistance of every one of its readers whose 
aid any of them seek in this great and useful work. 
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®" Codperation, But Not Coercion — 
Unification, But Not Suppression 


The newspaper accounts of the unification of military 
services under the Department of National Defense 
have been given scant attention by most readers. The 
public generally have felt, no doubt, that the bickering 
between Army, Navy and Air Force should be settled 
by experts or that the whole problem of coérdination 
was the affair of Congress. 

It appears, however, that issues have developed that 
affect the fundamental principles of our form of gov- 
ernment. When charges are made that freedom of 
speech is being suppressed and that distinguished mili- 
tary commanders are being “relieved”, “demoted” and 
“reprimanded” because of opinions expressed or tes- 
timony given, the controversy has gone beyond the ex- 
clusive concern of experts and Congress. 

The AMERICAN Bar ASSOCIATION JOURNAL would not 
presume to offer counsel on the unification problem. 
The extent, the means and the methods of such unifica- 
tion are peculiarly and strictly within the sphere of 
military science. But when it appears that the supreme 
legislative power of our country, which is vested by the 
Constitution in Congress and which includes of neces- 
sity the power to investigate and conduct inquiries, is 
being obstructed by subornation and intimidation, 
it is natural and proper for the legal profession to be 
concerned. Through it the public should be informed 
as to natural and probable consequences of such con- 
ditions. 

If the sources of information and expert opinion 
available to Congress can be controlled by Cabinet 
officers, the Secretaries of the Armed Services, the High 
Command, General Staff, or any group of officers, then 
Congress will eventually lose control of the Armed 
Forces and our military might will be directed by auto- 
cratic power behind the scenes. It is encouraging that 
some of the members of Congress are aware of the 
dangers of “thought control”. 

If any agency should stifle testimony or intimidate 
witnesses in a judicial proceeding, it would be the duty 
of the court to take vigorous action against such obstruc- 
tion of justice. A similar duty rests upon Congress to 
keep its channels of information concerning the Armed 
Services free and clear. 

It is obvious that such information must in many 
cases be carefully guarded and publicity attendant upon 
it restricted. Publicity obviously should not be used to 
cater to political interest or expediency. It must never 
jeopardize the security of our country. 

The honor of our nation demands that no military 
officer should have to suffer a demerit or reprimand 
because of his zeal for his branch of the service or his 
devotion to American ideals, if he testifies with the 
consent of his superior officers, or in response to sub- 
poena without such consent. 
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Editor to Readers 








® Since the distribution of our April issue, we have re- 
ceived communications from a number of readers taking 
exception to the article in that issue written by W. 
Jefferson Davis and to our item on the page “In This 
Issue”. It is said that in our note we approved every- 
thing in Mr. Davis’ article and that the article is in- 
accurate and unfair, and further at the time the article 
was submitted that the author had an open claim for 
fire insurance loss. Upon this last point we were un- 
informed. It is our policy not to print articles on one 
side of such pending matters. 

We had no intention of conveying the impression, by 
the language used in our resumé on the page entitled 
“In This Issue”, that we were approving the sentiments 
expressed by Mr. Davis. 

It is not our policy to refuse to print articles that are 
upon controversial subjects. We encourage the use of 
the columns of the JourNAL for free debate and dis- 
cussion of any subject appearing in the magazine as far 
as available space will permit. 

In accepting and printing Mr. Davis’ article we had 
not the slightest intention of approving anything in- 
accurate or unfair. If in any way we appeared to 
countenance such a result we regret it. The old New 
York fire insurance form containing the “sole and un- 
conditional ownership” clause, we are now informed, 
is no longer in effect in any state in the Union. 


* A question has arisen concerning the import of the 
language of the resolution sponsored by the Section 
of Legal Education and Admissions to the Bar, and 
adopted by the House of Delegates at the Mid-Year 


Meeting in February, raising the requirements for ad- 
mission to approved law schools. The report of the 
debate on the resolution on the floor of the House 
appeared in the April issue of the JouRNAL (36 A.B.A.]J. 
332-333) . 

The resolution reads as follows: 

ResoLvep, That effective in the fall of 1952 standard (1) 
(a) of the American Bar Association for an approved law 
school shall be amended so that as amended it shall read 
as follows: 

“(a) It shall require as a condition to admission at least 
three years of acceptable college work, except that a school 
which requires four years of full time work or an equiva- 
lent of part time work for the first professional degree in 
law may admit a student who has successfully completed 
two years of acceptable college work.” 

The new requirement is not to be promulgated until 
January, 1951. 

The phrasing of the new standard, it will be noted, 
covers by way of an exception law schools that re- 
quire four years of work for the first professional degree. 
Some readers of the JouRNAL have inquired whether 
this is intended to indicate a preference in favor of the 
three-year law school course. 

In closing debate on the proposal, Richard Bentley 
of Illinois, Chairman of the Section, stated: “I want to 
make it quite clear that there is no intention on the part 
of the Section to discriminate in any way between the 
3-3 procedure or the 2-4 procedure.” The House voted 
to adopt the resolution with this statement of the Sec- 
tion’s chairman before it. It therefore appears that no 
preference whatever was intended, either by the Section 
of Legal Education or by the House when it adopted 
the resolution. 
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Increasing Association Membership for Greater Public Service 


® The Committee on Membership, 
consisting of Walter M. Bastian of 
Washington, D. C., as chairman, 
Robert H. Hosick of Kalamazoo, 
Michigan, and Lyman M. Tondel, 
Jr., of New York City, with the co- 
operation of the Junior Bar Con- 
ference and the members generally, 
has been doing very effective work 
in increasing the membership of the 
Association. We shall end our fiscal 
year on June 30 next with the high- 
est membership in the history of the 
Association. For the first nine months 
of the current fiscal year there has 
been a net gain of 931 members. It is 
plain that the membership of the 
Association should be substantially 
increased. Every practicing lawyer 
should become a member. This Asso- 
ciation is the only organization with 
any substantial membership that acts 
as a national spokesman for the or- 
ganized Bar the country. Its 
strength, its importance and its abil- 


of 


ity to perform a greater public serv- 
ice, as well as to advance the causes 
in which the profession as a whole 
is interested, would be greatly en- 
hanced if its membership were nearer 
100,000 than 45,000. 

It is difficult to understand why 
more lawyers do not voluntarily seek 
membership in the Association. Per- 
haps they do not realize how much 
work of importance to the public 
and the profession is being done by 
the Association. If this is so, it is im- 
portant for the Association be 
more effective in bringing home to the 
lawyers of America what it is doing. 
It is my hope that, through the Spe- 


to 


394 American Bar Association Journal 


cial State Committees on Coordina- 
tion of Activities of the American 
Bar Association with State and Local 
Associations, the work of our Asso- 
ciation will become better known to 
the rank and file of the members of 
that this 
greater knowledge and coéperation 


state associations, and 
will not only bring about the accom- 
plishment of more of the objectives of 
the organized Bar, but will also re- 
sult in a great increase of member- 
ship in our Association. 

As appears more fully in an edi- 
torial on page 391 of this issue and 
the announcement on page 366, I 
have appointed a Committee on the 
Lawyer Census to coéperate with the 
Martindale-Hubbell Law Directory 
and the Survey of the Legal Profes- 
sion. I am convinced that the activ- 
ities of the committee, Martindale- 
Hubbell and the Survey will result 
in a large increase in the membership 
of the Association. The efforts of the 
Committee and the Survey to com- 
plete the roster of the lawyers of the 
United States will bring the Associa- 
tion into contact with lawyers all 
over the country, while the publica- 
tion of Bar 
material in the Law Directory will 


American Association 
bring the Association before the eyes 
of the American lawyer every time 
that he consults the list of the mem- 
bers of his profession. 

During my travels throughout the 
country I have been singularly im- 
pressed by the seriousness of purpose 
of the members of the state and local 
associations that it has been my priv- 
ilege to visit. I am convinced that the 


lawyers of the country are fully aware 
of the necessity for the united action 
of the Bar to improve the adminis- 
tration of justice and to improve the 
performance of the duties that law- 
yers owe to their profession and to 
society. Every member of the Asso- 
ciation who reads this page is urged 
to act as a committee of one to ex- 
plain to his fellow lawyers that are 
not members of the Association the 
work of the Association, its purposes, 
objectives and importance in the na- 
tion’s work. He is urged to request 
nonmember lawyers to join forces 
with us. Every lawyer should belong 
to his local, state and national asso- 
ciations. 


The Lawyer Is a Debtor 
to His Profession 


Roscoe Pound, the former Dean of 
Harvard Law School, one of the fore- 
most jurists in the world, has said, 
“The legal profession is essentially 
a group of men pursuing a common 
calling, as a learned art and as a pub- 
lic service, nonetheless a public serv- 
ice because it may incidentally be a 
He declared 
profession is or 


means of livelihood.” 
that, “the 
should be an organized calling with 


legal 


three basic ideas, organization, learn- 
ing and a spirit of public service.” He 
points out: “The trade association 
exists for the interest of the trade. 
The organized bar exists as an or- 
ganization for the purposes of law 
and the administration of justice ac- 
cording to law.” 

It was easy under the conditions 
prevailing in our earlier history for 
lawyers to be truly professional men, 
but with the great increase in the 
population, the development of a 
vast industrial empire, the untold 
number of inventions, the assembly- 
line production, the steady growth 
and exercise of federal power and 
the tremendous rise of corporations 
as a factor in our economic life, the 
character of the work of lawyers has 
vastly changed; the problems that the 
lawyer has to face have multiplied 
in increasing complexity with each 
passing year. In the earlier days, a 
good lawyer was a general counselor 
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and was not required to be a spe- 
cialist in any particular field. How 
different it is today! The law has be- 
come so involved and there have been 
so many statutes adopted by Congress 
to regulate the complex industrial 
economy of the present day that no 
lawyer, no matter how capable or 
diligent, is able to master all the 
fields of law about which the busi- 
ness community needs advice. As a 
result, many have had to specialize. 
[his necessity for specialization on 
a wide scale, for the creation of great 
legal departments in industrial enter- 
prises and in government and for the 
creation of great law firms imposes 
upon the members of our profession 
the difficult task of resisting the pres- 
sures of business methods and of 
methods of competitive, acquisitive 
activity. The lawyer must always dis- 
tinguish himself as a member of a no- 
ble profession—of which public serv- 
ice is the great attribute—from an em- 
ployee or a businessman who is en- 
gaged solely in earning a living. 
Present-day conditions make 
resistance very difficult. Unless we 


such 


continue to keep the distinction be- 
‘ween a business and a_ profession 
foremost in our minds, the legal pro- 
fession will sooner or later lose the 
high privileges of an honored pro- 
fession and the exclusive right to 
practice law. 

We must never lose sight of the 
fact that we hold only a revocable 
delegation of power. The surest way, 
I submit, to ensure the retention of 
our power as professional men and 
the privileges that go with that status 
is to see co it that as professional men 
we do not so commercialize the work 
of the lawyers that it takes on more 
and more the aspects of a trade or a 
business. Lawyers, when asked to 
join the American Bar Association or 
other bar associations, too often ask, 
“Why should I join? What is there 
in it for me?” This is not a proper 
professional attitude, but rather a 
commercial one. This attitude, if con- 
tinued, may lead ultimately to the de- 
struction of the profession as such. 
Che question uppermost in the mind 
of the lawyer must not be what he 
can get out of membership in a bar 


association (although he does get 
much) , but rather what he can give 
of himself to the organized Bar and 
to the profession. 

Theodore Roosevelt said that every 
professional man owes some part of 
his time to his profession. Lord Ba- 
con said, “I hold every man a debtor 
to his profession. From that from 
which he doth expect honor he must 
be prepared to give something of 
himself.” 

Although there are today many 
faithfully them- 
selves to the work of the organized 


lawyers devoting 
Bar, I believe that many more should 
offer their services. The least, how- 
ever, that any lawyer can do to pay 
his debt to his profession is to be- 
come a member of his local, state 
and national bar associations. It is 
only through a strong and united 
Bar, bold in defense and in aggres- 
sion, that we can do what the public 
expects of us and what it is our duty 
to do as members of the profession. 


Washington Meeting 
Will Be Notable 


During the week of March 26, I con- 
ferred at Washington, D. C., with 
Archie M. Laidlaw, the Secretary of 
the Canadian Bar Association, Mrs. 
Olive G. Ricker, the Executive Sec- 
retary of our Association, and mem- 
bers of the Bar Association of the 
District of Columbia with respect to 
arrangements for the Annual Meet- 
ing to be held in Washington next 
September. The plans for the meet- 
ing were discussed and ideas for the 
program were considered. This is the 
first time in our history that the 
Canadian Bar and the American Bar 
have held a joint annual meeting. 
I am sure that it will prove to be a 
most interesting meeting as well as 
a most notable one. Anything that 
ties more closely together Canada 
and the United States, which are al- 
ready bound by old ties of friendship, 
cannot help being most valuable. It is 
expected that more than 1200 Cana- 
dian lawyers will be in attendance at 
this meeting and I am sure that every 
one of our members that attends the 
convention will have a most enjoy- 
able and worthwhile experience. 
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Regional Meetings Stimulate Interest 
in Bar Activities 


It has seemed clear that the Ameri- 
can Bar Association should hold re- 
gional meetings throughout the year 
in various parts of the country. The 
By-Laws provide with respect to re- 
gional meetings as follows: “Regional 
Meetings of the Association may be 
held each year at such times and 
places, and serving such areas, as the 
Board of Governors shall designate. 
All arrangements for these meetings 
shall be under the supervision and 
control of the Board of Governors.” 


In the past there have been re- 
gional meetings, some of them quite 
No permanent 
program ever been 
adopted. It is my feeling that the 
American Bar should 
bring itself nearer to the members 
throughout the country that are un- 
able to attend the Annual Meetings. 


successful. over-all 


general has 


Association 


This matter was discussed at the re- 
cent Conference of Bar Association 
Presidents at Chicago on February 
25 and 26 and the consensus seemed 
to be that it would be helpful to 
hold such meetings throughout the 
country during the course of the 
year. Unquestionably there are prob- 
lems to be overcome, but I believe 
that such meetings in coéperation 
with the state bar associations would 
greatly stimulate interest in bar 
activities generally, and in the work 
of the American Bar Association in 
particular. With that purpose in 
mind, the Board 
the recent Mid-Winter Meeting, at 


of Governors at 


my request authorized the appoint- 
ment of a committee to study and 
report to the Board at its May meet- 
ing on the advisability of renewing 
the program of regional meetings. 
I have appointed such a committee 
with Burt J. Thompson of Forest 
City, lowa, as chairman. Mr. Thomp- 
son has had much experience in 
planning past regional meetings of 
the Association. I met with the com- 
mittee in Chicago on April 8 and 9, 
1950. I hope that something construc- 
tive will result from this effort. 


(Continued on page 397) 
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Four Nominees for 


Important Offices in Association 





ROY E. WILLY 





=" At the Mid-Year Meeting of the 
House of Delegates in February, the 
State Delegates nominated Roy E. 
Willy of South Dakota for Chairman 
of the House of Delegates. For mem- 
bership on the Board of Governors 
of the Association from the Fourth, 
Seventh and Eighth Judicial Circuits 
they nominated Walter M. Bastian 
of the District of Columbia, Dean Al- 
bert J. Harno of Illinois and Frederic 
M. Miller of Iowa for three-year 
terms beginning at the adjournment 
of the 1950 Annual Meeting. Nom- 
ination is generally considered tanta- 
mount to election. 

Born in Chicago in 1889, Mr. 
Willy was educated in the public 
schools of South Dakota and at the 
University of Michigan, from which 
he graduated with the degree of LL. 
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B. in 1912. Admitted to the Bars of 
South Dakota and Michigan, he prac- 
ticed law at Platte, South Dakota, 
from 1912 to 1925, and served as 
State’s Attorney of Charles Mix 
County from 1919 to 1923. He has 
practiced at Sioux Falls since 1928. 

He served as chairman of the 
South Dakota Bar Association’s com- 
mittee that led the movement for an 
integrated Bar of that state in 1931. 
During his year as president of the 
State Bar of South Dakota in 1939, 
that association won the American 
Bar Association’s Award of Merit for 
its work in the preparation and adop- 
tion of the 1938 Code. 

Mr. Willy became active in the 
work of the American Bar Associa- 
tion in 1936 through the influence of 
the late Judge William L. Ransom, 
serving on the Resolutions Commit- 
tee and as a member of the House 
of Delegates at the organization meet- 
ing at Boston. He has been State Del- 
egate from South Dakota since 1939. 

He has served on the Membership 
Committee, the Special Committee 
on the Judiciary, the Standing Com- 
mittee on Jurisprudence and Law 
Reform, and the Committee on Draft. 
He has been Chairman of the House 
of Delegates Committee on Rules 
and Calendar since 1948. 

A private in the Infantry during 
World War I, Mr. Willy has been 
active in the work of the Boy Scouts 
and has been President of Sioux 
Council, Boy Scouts of America, for 
a number of years. He is a member 
of the American Legion, the S.A.R., 


Blue Goose, Masonic bodies and the 
Elks. 

Walter M. Bastian of the Fourth 
Circuit is well known in the Associa- 
tion. He served as treasurer from 1945 
to 1949 and has been a member of 
the House of Delegates since 1936. He 
is now serving as Chairman of the 
Committee on Membership and as 
Chairman of the Public and Private 
Housing Committee of the Real 
Property Law Division of the Section 
of Real Property, Probate and Trust 
Law. Born in Washington, D. C., in 
1891, he received his LL.B. degree 
from Georgetown University in 1913 
and has practiced law continuously 
in the District of Columbia since 
1915, except for service during World 
War I as a lieutenant in the Chem- 
ical Warfare Service. He has been 
treasurer and president of the Bar 
Association of the District of Colum- 
bia. In addition to his practice and 
work for the organized Bar, he finds 
time to serve as a trustee for the 
Y. M. C. A. and as president of the 
Swartzell Methodist Home for Chil- 
dren. He is the author of articles 
on various legal subjects. He has 
been a member of the Association 
since 1931. 

Albert J. Harno of the Seventh 
Circuit is likewise no stranger to 
members of the Association and of 
the profession. He is Dean of the 
College of Law at the University of 
Illinois, a post that he has held since 
1922. Born in South Dakota in 1889, 
he received his college education at 
Dakota Wesleyan University and his 
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FREDERIC M. MILLER 































legal education at Yale, graduating 
in 1914 with the degree of LL.B. 
He was admitted to the California 
Bar in 1915, and practiced for three 
years in that state. In 1917, he be- 
came Dean of the Law School of 
Washburn College, Topeka, Kansas, 
and was later professor of law at 
the University of Kansas. He was 
president of the Association of 
American Law Schools in 1931-1932, 
and has served on the National Con- 
ference of Commissioners on Uni- 
form State Laws since 1934 and was 
its president from 1947 to 1949. He 
was president of the Illinois State Bar 
Association in 1940-1941, and Chair- 
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President's Engagements 

During April and May 

There follows a list of my accepted 
invitations for speaking and my other 
official engagements during the 
months of April and May: 

Kentucky State Bar Association, Louis- 
ville, Kentucky, April 5 and 6, 1950; 

Law Club of Atlanta, Georgia, April 
7, 1950; 

Chicago, Illinois, attending meeting 
of American Bar Association Com- 
mittee on Regional Meetings, April 
8 and 9, 1950; 

State University of Iowa, College of 
Law, Iowa City, Iowa, April 10, 
1950; 


man of the American Bar Associa- 
tion’s Section of Legal Education 
from 1942 to 1945. He is Secretary of 
the Survey of the Legal Profession 
and a member of its Council. He has 
been a member of the Council of the 
American Law Institute since 1947, 
and is Chairman of the Board of 
Directors of the American Judicature 
Society. He has written several law 
books. 

Frederic M. Miller of the Eighth 
Circuit is senior partner in the firm 
of Miller, Davis, Hise and Howland. 
Born at Des Moines in 1896, he was 
admitted to the Iowa Bar in 192] 
after receiving a B.A. degree from 


Arizona State Bar Association, Chand- 
ler, Arizona, April 14 and 15, 1950; 

Iowa Alumni Association of Southern 
California, Los Angeles, California, 
April 18, 1950; 

Los Angeles Bar Association, Los 
Angeles, California, April 20, 1950; 

San Bernardino Bar Association, San 
Bernardino, California, April 21, 
1950; 

Sacramento Bar Association, Sacra- 
mento, California, April 24, 1950; 
San Francisco Bar Association, San 

Francisco, California, April 25, 1950; 
Alameda County Bar Association, Oak- 
land, California, April 26, 1950; 
Florida State Bar Association, Ormond 
Beach, Florida, April 28 and 29, 
1950; 
Louisiana State Bar Association, Mon- 


Grinnell College and a J.D. from the 
State University of Iowa. He has 
been in active practice in Des Moines 
for twenty-nine years, except for 
service as justice of the Supreme 
Court of Iowa from 1939 to 1946. 
He was president of the Iowa State 
Bar Association in 1945-1946. He 
served as Vice Chairman of the Com- 
mittee on Peace and Law Through 
United Nations from 1946 to 1948. 
He was a lieutenant in the 15th Cav- 
alry in World War I, and has been 
a member of the Association since 
1924. His father, Jesse A. Miller, was 
a member of the Association’s Exec- 
utive Committee from 1924 to 1927. 


roe, Louisiana, May 5 and 6, 1950; 

Washington, D. C., the meetings of the 
Board of Governors, and of the Sur- 
vey of the Legal Profession, the 
American Law Institute, May 15-20, 
1950; 

New Jersey State Bar Association, 
Atlantic City, New Jersey, May 26 
and 27, 1950. 

As I have said before, I am glad 
to appear on behalf of the American 
Bar Association before associations 
of lawyers. It is highly desirable that 
the work of our Association become 
as widely known as possible and these 
gatherings help much, I believe, to 
create good will for our Association 
and a clearer understanding of our 
activities, purposes and objectives. 


May, 1950 * Vol. 36 397 





Review of Recent Supreme Court Decisions 


AGRICULTURE 


Action of Secretary of Agriculture in 
Alloting Among Puerto Rican Sugar 
Refiners Quota Fixed for Puerto Rico 
by Sugar Act of 1948 Held Authorized 
by Act and Act Held Constitutional 

® Secretary of Agriculture v. Central 
Roig Refining Company; Porto Ri- 
can American Sugar Refinery, Inc. 
v. Central Roig Refining Company; 
Government of Puerto Rico v. Secre- 
tary of Agriculture, 338 U. S. 604, 94 
L. ed. Adv. Ops. 297, 70 S. Ct. 403, 
18 U. S. Law Week 4135. (Nos. 27, 
30 and 32, decided February 6, 
1950.) 


The Sugar Act of 1948 fixes the 
quota of refined sugar to be marketed 
in continental United States from 
Puerto Rico at 126,033 tons. The 
Secretary of Agriculture is given 
power to allot this quota among 
those marketing the sugar from that 
area, the statute providing that al- 
lotments “shall be made in such man- 
ner and in such amounts as to pro- 
vide a fair, efficient and equitable 
distribution . . . by taking into con- 
sideration” three factors: past mar- 
ketings, ability to market the amount 
allotted and “processings of sugar 

. to which proportionate shares 
.. + pertained”. 

Central Roig Refining Company 
and Western Sugar Refining Com- 
pany, the second and third largest 
Puerto Rican refiners, challenged in 
the Court of Appeals for the District 
of Columbia the allotments for 
Puerto Rico by the Secretary on the 
alternative grounds that the Secre- 
tary disobeyed the requirements of 
the Act and that the Act was uncon- 
stitutional under the due process 
clause of the Fifth Amendment. The 
largest Puerto Rican refiner inter- 
vened to support the Secretary's 





Reviews in this issue by Mark H. Johnson and 
Rowland L. Young. 
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order. The Government of Puerto 
Rico intervened to urge unconstitu- 
tionality, and various mainland sugar 
refiners intervened to meet this at- 
tack. The Court of Appeals reversed 
the Secretary’s order on the ground 
that it was not authorized by the Act, 
thus making it unnecessary for the 
court to determine the constitutional 
question. 

Mr. Justice FRANKFURTER wrote 
the majority opinion of the Court, 
reversing the Court of Appeals in 
certiorari proceedings brought by 
the Secretary and the largest Puerto 
Rican refiner and dismissing the 
certiorari proceedings brought by 
the Government of Puerto Rico. He 
says that, as a practical matter, Con- 
gress could not itself allot area quo- 
tas among individual marketers, and 
accordingly it delegated that duty to 
the Secretary. As to the Secretary's 
power under the Act, he concludes: 
“We would have to replace the Sec- 
retary’s judgment with our own to 
hold that on the record before us he 
acted arbitrarily in reaching the con- 
viction that the years 1935-1941 fur- 
nished a fairer measure of past mar- 
ketings than the war years 1942- 
1947. Nor can we hold that it was 
baseless for him to decide that in- 
creased marketings during the war 
years may be taken to mean improved 
ability to market but decreased mar- 
ketings do not justify the opposite 
conclusion. And it was within his 
province to exclude from his deter- 
mination the processings of sugar 
to which proportionate shares per- 
tained. It is not for us to reject the 
balance he struck on consideration 
of all the factors unless we can say 
that his judgment is not one that a 
fair-minded tribunal with specialized 
knowledge could have reached. This 
we cannot say.” 

As for the question of validity 
under the Fifth Amendment, the use 
of quotas for refined sugar is a device 


based upon the Agricultural Adjust- 
ment Act of 1938, he remarks, and 
one that was sanctioned by the Su- 
preme Court in Mulford v. Smith, 
307 U. S. 38. In answer to the charge 
of discrimination against Puerto 
Rican refiners as compared with the 
quota-free continental refiners, he 
says that it is not for the Court to 
have views on the merits of the 
legislation. “It suffices that the Court 
cannot say that there is discrimina- 
tion of such an injurious character 
as to bring into operation the due 
process clause” he concludes. 

As for the standing of the Govern- 
ment of Puerto Rico to challenge 
the constitutionality of the Act, he 
says that there is no necessity to de- 
termine that question in view of the 
finding of constitutionality upon pe- 
tition of other parties. 

Mr. Justice BLAck dissented for 
the reasons given in the opinion of 
the Court of Appeals. 

Mr. Justice DoucLas took no part 
in the consideration or decision of 
the cases. ¥. 

The cases were argued by Neil 
Brooks for the Secretary of Agricul- 
ture, by Orlando J. Antonsanti for 
the Porto Rican American Sugar 
Refinery, by Jose Trias Morge and 
Walton Hamilton for the Govern- 
ment of Puerto Rico, by Frederic P. 
Lee for the Central Roig Refining 
Company, and by Donald R. Rich- 
berg for the American Sugar Re- 
fining Company. 


ALIENS 


Deportation Upheld of Persons Who, 
While Naturalized Citizens Were Con- 
victed of Violation of Espionage Act 
and Whose Naturalization Was Later 
Revoked as Fraudulently Obtained 


®" United States ex rel. Eichenlaub 
v. Shaughnessy, United States ex rel. 
Willumeit v. Shaughnessy, 338 U. S. 
521, 94 L. ed. Adv. Ops. 261, 70 S. Ct. 
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329, 18 U. S. Law Week 4106. (Nos. 
3 and 82, decided January 16, 1950.) 


In these cases, relators were nat- 
uralized citizens who were convicted 
of violation of the Espionage Act of 
1917, 40 Stat. 217. Later their citizen- 
ship was revoked on the ground of 
fraudulent procurement. The ques- 
tion presented to the Court was 
whether relators could be deported 
as undesirable aliens under the Act 
of May 10, 1920, 41 Stat. 593, which 
authorizes deportation of “. . . All 
aliens who since August 1, 1914, have 
been or may hereafter be convicted 
of any violation or conspiracy to 
violate” the Espionage Act. 

Speaking for the Court, Mr. Justice 
BurTON held that the Act of May 20, 
1920, authorized the deportation. He 
notes that the words quoted above 
from the Act do not limit its scope 
to aliens who have never been nat- 
uralized or exempt those who have 
secured certificates of naturalization 
but then lost them because of fraud 
in procurement. The Act is appli- 
cable, he declares, to all aliens who 
have been convicted of the desig- 
nated crimes, and the fact that rela- 
tors here held certificates of naturali- 
zation at the time of conviction of 
violation of the Espionage Act makes 
no difference. To hold otherwise, he 
explains, “Would permit the de- 
naturalized aliens to set up a can- 
celed fraudulent status as a defense, 
and successfully to claim benefits and 
advantages under it.” It is not neces- 
sary to rest the decision upon a hold- 
ing that the fraudulent procurement 
rendered the naturalization void ab 
initio, he says; the conditions pre- 
cedent to deportation are conviction 
of the designated offenses and a 
status as an alien. “When both are 
met, and, after hearing, the Attorney 
General finds them to be undesirable 
residents, the Act is satisfied” he 
says. 

Mr. Justice DouGLas and Mr. Jus- 
tice CLARK took no part in the con- 
sideration or decision of the cases. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice BLack and Mr. Justice 
JACKSON, wrote a dissenting opinion. 
The Act of 1920 refers to aliens ‘““who 

. may hereafter be convicted”, he 


says, not to persons who are citizens 
when convicted and later trans- 
formed into aliens by the process of 
denaturalization. The majority deci- 
sion has “serious implications with 
respect to citizens denaturalized for 
reasons not involving moral blame,” 
he declares. » 
The cases were argued by George 
G. Shiya for Eichenlaub, by Eugene 
H. Nickerson for Willumeit, and by 
Harold D. Cohen for Shaughnessy. 


ALIENS 


Courts Have No Power To Review 
Order of Attorney General Excluding 
Without a Hearing War Bride from the 
United States 

® United States ex rel. Knauff v. 
Shaughnessy, 338 U. S. 537, 94 L. ed. 
Adv. Ops. 270, 70 S. Ct. 309, 18 U. S. 
Law Week 4099. (No. 54, decided 
January 16, 1950.) 

Petitioner, a native of Germany, 
married an American citizen honor- 
ably discharged from the Army of the 
United States. In 1948, she sought to 
enter the United States to be natural- 
ized. The Assistant Commissioner of 
Immigration recommended that she 
be permanently excluded without a 
hearing on the ground that her ad- 
mission would be prejudicial to the 
interests of the United States. The 
Attorney General adopted this rec- 
ommendation and entered a final 
exclusion order. To test the right of 
the Attorney General to this, 


habeas corpus proceedings were be- 


do 


gun in the District Court for the 
Southern District of New York, based 
primarily upon provisions of the 
War Brides Act, 8 U.S.C. § 232 et seq. 
The District Court the 
writ and the Court of Appeals for the 
Second Circuit affirmed. 

In the Supreme Court, the judg- 
ment affirmed, Mr. Justice 
MINTON reading the majority opin- 
ion. He recalls that admission to the 
United States is a privilege granted 
to the alien only upon such terms as 
the United States prescribes. There 
is no unconstitutional delegation of 
legislative power in a statute that 
authorizes the Attorney General to 
exclude aliens for security reasons, 
Mr. Justice MINTON says, for the right 


dismissed 


was 


Supreme Court 





to exclude aliens is inherent in the 
power of the Executive to conduct 
foreign relations, and congressional 
prescriptions of admission procedures 
merely implement that inherent 
executive The War Brides 
Act, he continues, relieved petitioner 
of certain “physical, mental, and 


p« ywer. 


documentary requirements and of 
the quota provisions of the immigra- 
tion laws”, but.the alien must still be 
(in the words of the Act) “otherwise 
admissible under the immigration 
laws.” There is nothing in the War 
Brides Act or its legislative history, 
he says, that indicates that Congress 
intended it to relax the security 
provisions of the immigration laws. 
Mr. Justice Doucias and Mr. jus- 
tice CLARK took no part in the con- 
sideration or decision of the case. 
Mr. Justice FRANKFURTER wrote a 
dissenting opinion. He notes that the 
War Brides Act was a bounty given 
by the Congress to the discharged 
serviceman, not to the alien. It per- 
mits even mental or physical incom- 
petents to enter, he says, “Yet it is 
suggested that the deepest tie that an 
American soldier could form may be 
secretly severed on the mere say-so 
of an official, however well-inten- 
tioned.” He thinks that the majority 
opinion reads the congressional lang- 
uage too literally and ignores the 
purpose of the War Brides Act. 
Mr. Justice JACKSON wrote a dis- 
senting opinion in which Mr. Justice 
Biack and Mr. Justice FRANKFURTER 
joined. He says that he does not 
think the Congress has authorized 
the exclusion of war brides without 
a hearing. He notes that petitioner 
was employed by the American au- 
thorities in Germany, and that her 
record was highly praised by her 
superiors. No reason is given for the 
exclusion, he points out, except that 
of security. He cannot agree, he says, 
that Congress has “authorized a find- 
ing of serious misconduct against the 
wife of an American citizen without 
notice of charges, evidence of guilt 
and a chance to meet it.” y A 
The case was argued by Gunther 
Jacobson for the petitioner, and by 
Philip R. Monahan for the respond- 
ent. 
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APPEAL AND ERROR 


Caveat as to Inferences To Be Drawn 
from Denial of Certiorari by Supreme 
Court 

®" Maryland v. Baltimore Radio 
Show, Inc., 338 U. S. 912, 94 L. ed. 
Adv. Ops. 240, 70 S. Ct. 252, 18 U. S. 
Law Week 4090. (No. 300, decided 
January 9, 1950.) 

The Baltimore Radio Show, Inc., 
was found guilty of contempt of 
court for broadcasting news about 
the arrest and alleged confession of 
a person accused of murder. (See 35 
A.B.A.J. 330.) The Maryland Court 
of Appeals reversed on the ground 
that, as interpreted by the Supreme 
Court, the judgment of the court be- 
low violated “the freedom of speech 
and of the press under the Four- 
teenth Amendment”. (See 35 A.B.- 
A.J. 679.) The Supreme Court de- 
nied a petition for certiorari filed 
by the state. 

Mr. Justice FRANKFURTER wrote an 
opinion respecting the denial of the 
writ in which he notes that all that 
the denial means is that fewer than 
four members of the Court thought 
it should be granted, and calls at- 
tention to the fact that the denial 
carries ‘‘no implication whatever re- 
garding the Court’s views on the 
merits. . . .” He continues “It is 
not to be supposed that by implica- 
tion it [the Court] intends to ad- 
judicate them [the limits placed by 
the Fourteenth Amendment on the 
power of the state in such a case] 
by refusing to adjudicate.” x. 


APPEAL AND ERROR 


Court of Appeals’ Direction for New 
York Trial Upheld Although Reversal 
Was on Ground That Trial Court Erred 
in Denying Motion for Acquital 
® Bryan v. United States, 338 U. S. 
552, 94 L. ed. Adv. Ops. 287, 70 S. Ct. 
317, 18 U. S. Law Week 4103. (No. 
178, decided January 16, 1950.) 
Bryan was convicted in the District 
Court for attempted evasion of the 
income tax law. He moved for judg- 
ment of acquittal at the appropriate 
times. The motions were denied. 
The Court of Appeals reversed and 
directed a new trial because the 
evidence was insufficient to support 
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the judgment of the lower court. Be- 
fore the Supreme Court, Bryan 
argued that the Court of Appeals 
should have given a judgment of 
acquittal, on the theory that, since 
the Government failed to make out 
a prima facie case, the trial court 
was required by Rule 29 (a) to enter 
such judgment and that the Court of 
Appeals was required to give the 
judgment that the trial court would 
have been required to give had it 
ruled correctly. In the alternative, 
he argued that Rule 29 (a) applies to 
the Courts of Appeals and that that 
court was therefore required by the 
rule to give a judgment of acquittal 
when it found the evidence insuff- 
cient to sustain the verdict. 

Speaking for the Court Mr. Jus- 
tice MINTON affirmed the Court of 
Appeals judgment awarding a new 
trial. He says that Rule 29 applies 
only to district courts although courts 
of appeals are included in the list of 
courts specified in Rule 54(a) (1). 
When the Court of Appeals remands, 
he says, Rule 29 does not control its 
directions to the District Court—it 
must look back to the statute de- 
fining its appellate power, 28 U.S.C. 
§2106, which states that an appel- 
late court “may remand the cause 
and direct the entry of such appro- 
priate judgment, decree, or order, or 
require such further proceedings to 
be had as may be just under the cir- 
cumstances”. “We agree that on this 
record the order for a new trial was 
a just and appropriate judgment 
which the Court of Appeals was 
authorized to enter” he says. 

Mr. Justice BLack and Mr. Justice 
Reep would have affirmed the judg- 
ment with a modification to remand 
to the District Court to decide 
whether a judgment of acquittal 
should be entered or a new trial or- 
dered. In their opinion, the deter- 
mination of whether to grant a new 
trial or acquit rests with the District 
Court. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. Y. 

The case was argued by Carl J. 
Batter for Bryan, and by Melva M. 
Graney for the United States. 





APPEAL AND ERROR 


Judgment of District Court Appealable 
by Corporation Where It Dismisses 
Corporation's Claims to Fund and Al- 
lows Stockholders’ Adverse Claims 
Though Court Retains Jurisdiction To 
Determine Stockholders’ Shares in 
Recovery 

® Dickinson v. Petroleum Conver- 
sion Corporation, 338 U. S. 507, 94 
L. ed. Adv. Ops. 280, 70 S. Ct. 322, 
18 U. S. Law Week 4111. (No. 150, 
decided January 16, 1950.) 


The sole question presented to the 
Court in this case turned upon the 
finality of a decree for purposes ol 
appeal. The Petroleum Conversion 
Corporation intervened in a suit in 
the District Court in which some of 
its shareholders had already inter- 
vened. Both the corporation and the 
shareholders sought to recover from 
the original parties to the suit shares 
of the corporation alleged to have 
been fraudulently issued to them and 
secret profits alleged to have been 
realized by them in breach of their 
fiduciary duty. On April 10, 1947, 
the District Court entered a decree 
awarding the corporation some of its 
shares held by one of the original 
parties, dismissing its claim as to 
other shares, and directing it to issue 
new shares to stockholders of an- 
other corporation. Judgment for the 
secret profits was awarded to the 
intervening shareholders rather than 
to the corporation. The Court re- 
tained jurisdiction to fix the share 
of each stockholder in the recovery. 
All other claims of the corporation 
were dismissed, and no appeal was 
taken by it. On August 3, 1948, the 
District Court issued a “final decree”, 
which apportioned the recovery as 
between the shareholders but made 
no decision as to any issue involv- 
ing the corporation. This decree 
recited that “the issues reserved in 
the decree herein dated the 10th day 
of April, 1947, having been deter- 
mined by the Court . . . the said de- 
cree is hereby made final”. The cor- 
poration appealed from the 1948 de- 
cree. One of the original parties 
moved to dismiss and the motion was 
denied by the Court of Appeals. 


Mr. Justice JACKSON delivered the 
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opinion of the Court that reversed, 
holding that only the 1947 decree 
was appealable by the corporation. 
When the 1947 decree was entered, 
he says, any grievance that the cor- 
poration had was fully matured. As 
to it, the case was concluded and 
closed. The court’s reservation of 
jurisdiction did not in any way af- 
fect the corporation’s rights. Since 
the corporation failed to appeal from 
that final decree, it forfeited its right 
of review, he concludes. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

Mr. Justice BLACK wrote a dis- 
senting opinion. He notes that the 
right to appeal depends upon wheth- 
er the judgment is “final”, and that 
in this case he can see no reason why 
the Court of Appeals should not 
have been free to find “finality” in 
either decree appealed from. A liti- 
gant should not be penalized for 
“failure to guess right on a legal 
question for the solution of which 
neither statutes nor court opinions 
have provided even a reasonably cer- 
tain guide” he declares. Of the two 
decrees, he thinks that the “weightier 
reasons” support the finality of the 
1948 decree since it was termed “final 
decree” and expressly declared that 
the 1947 decree was made final. Y. 

The case was argued by Solomon 
Kaufman and Samuel Hershenstein 
for Dickinson, and by Alexander 
Kahan for the corporation. 


CITIZENS 


Citizenship Is Lost by Naturalization 
in Foreign Country Here Followed by 
Residence Abroad 

=" Savorgnan v. United States, 338 
U. §. 491, 94 L. ed. Adv. Ops. 203, 
70 S. Ct. 292, 18 U. S. Law Week 
4071. (No. 48, decided January 9, 
1950.) 


Petitioner was a native-born citizen 
of the United States. In 1940, she 
became engaged to the Italian vice 
consul in St. Louis, Missouri, and 
applied for Italian citizenship in 
order to marry him. She signed an 
instrument which contained an oath 
in Italian renouncing her American 





citizenship. She did not understand 
Italian and the contents of the in- 
strument were not explained to her. 
In 1940, petitioner married Savorg- 
nan, and in July, 1941, left for Italy 
with her husband under an Italian 
passport. She remained in Italy until 
November, 1945, except for six 
months spent in Germany. Upon her 
return the United States, the Com- 
missioner of Immigration and Na- 
turalization Service refused to change 
his records to show that she was an 
American citizen. She brought an 
action in the District Court, seeking 
a judgment declaring her to be a 
citizen of the United States. The 
District Court decided in her favor, 
and the Court of Appeals for the 
Seventh Circuit reversed. 


In an opinion written by Mr. 
Justice Burton, the Supreme Court 
affirmed the decision of the Court 
of Appeals. He rejects the contention 
that renunciation of American cit- 
izenship must be made abroad to be 
effective, saying that neither the 
Citizenship Act of 1907 nor the 
Nationality Act of 1940 so provided. 
Petitioner’s argument that she did 
not intend to give up American 
citizenship at the time she accepted 
Italian citizenship is refuted by the 
answer that, “There is no suggestion 
in the statutory language that the 
effect of the specified overt acts, 
when voluntarily done, is condi- 
tioned upon the undisclosed intent 
of the person doing them.” The opin- 
ion does not determine whether, as 
contended by the Government, peti- 
tioner’s Italian naturalization then 
and there expatriated her without 
residence abroad. Under the terms 
of the Acts of 1907 and 1940 her 
residence abroad for four years makes 
it unnecessary to determine that, he 
says. He also rejects, as immaterial, 
consideration of intent as to “dom- 
icile” or “permanent residence” as 
affecting her status under the statu- 
tory terms “reside abroad”. “The test 
of such ‘residence’ is whether, at any 
time during that period, she did, in 
fact, have a ‘principal dwelling place’ 
or ‘place of general abode’ abroad,” 
he declares. 


Mr. Justice FRANKFURTER, joined 


Supreme Court 






by Mr. Justice BLack, dissented on 
the ground that both the Citizenship 
Act of 1907 and the Nationality Act 
of 1940 raise issues of fact, and that 
the District Court allowably found 
the facts in petitioner’s favor. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. Y. 

The case was argued by Suel O. 
Arnold and Carl A. Flem for Savorg- 
nan, and by Oscar H. Davis for the 
United States. 


CIVIL AERONAUTICS BOARD 


Civil Aeronautics Board Did Not Ex- 
ceed Its Powers in Awarding Route Not 
Described in Carrier's Application 

= Civil Aeronautics Board v. State 
Airlines, Inc.; State Airlines, Inc. v. 
Civil Aeronautics Board; Piedmont 
Aviation, Inc. v. State Airlines, Inc., 
338 U. S. 572, 94 L. ed. Adv. Ops. 
346, 70 S. Ct. 379, 18 U. S. Law Week 
4145. (Nos. 157, 158, and 159, de- 
cided February 6, 1950.) 

This case involved the validity of 
orders of the Civil Aeronautics 
Board granting certificates of conven- 
ience and necessity for several new 
air routes in the southeastern states 
to Piedmont Aviation, Inc. The 
orders were issued after the Board 
had held hearings on some forty-five 
consolidated route applications filed 
by twenty-five airlines. State Airlines, 
Inc., filed a petition in the Court of 
Appeals for the District of Columbia 
requesting reversal of the orders and 
a remand of the case to the Board 
with directions to grant carrier certif- 
icates to State instead of to Pied- 
mont. The Court of Appeals (See 
35 A.B.A.J. 63; January, 1949.) 
found (1) that Piedmont had never 
filed an application for the particular 
routes certified; (2) that State had 
not been given sufficient notice that 
Piedmont was a competing appli- 
cant for the routes and had thus been 
deprived of a fair opportunity to 
discredit Piedmont’s fitness to serve 
the routes; and (3) that the Board’s 
findings that Piedmont was “fit and 
able” to serve the routes were “arbi- 
trary and capricious and lacked the 
support of substantial evidence”. 


May, 1950 * Vol. 36 401 




















































Supreme Court 


Accordingly, the Court of Appeals 
reversed the Board. 

Mr. Justice BLAcK, speaking tor 
the Supreme Court, reversed. He says 
that the Court of Appeals’ construc- 
tion of the language of Section 401 
(d) of the Civil Aeronautics Act was 
too narrow. Upon that section giving 
the Board power to issue certificates 
“authorizing the whole or any part 
of the transportation covered by the 
application, if it finds that the appli- 
cant is fit, willing and able to per- 
form such transportation properly”, 
the Court of Appeals had rested its 
first finding that the Board had ex- 
ceeded its authority in granting a 
certificate to Piedmont because Pied- 
mont had never applied for the 
routes granted it. Mr. Justice BLACK 
says that the Act as a whole refutes 
any intent to freeze the Board’s pro- 
cedures into so rigid a mold. To limit 
all applications to the precise routes 
they describe would destroy necessary 
flexibility, he says, for the Board's 
decision as to what new routes are 
available is not reached until long 
after applications are filed. 

As for the second ground of rever- 
sal relied upon by the Court of 
Appeals, he says that the Board fully 
appreciated its responsibility for giv- 
ing interested persons the opportun- 
ity to present evidence so that the 
applicant best qualified to serve the 
public interest would receive the 
certificates. Both State’s and Pied- 
mont’s applications sought certifi- 
cates for the same general area, and 
both argued against each other be- 
fore the Board, he declares. 

As for the third point, that Pied- 
mont was not capable of running 
the route awarded it, Mr. Justice 
BLACK says that the Board’s opinions 
show the “painstaking consideration” 
given to the question. It found both 
Piedmont and State fit, he notes, but 
determined that Piedmont’s qualifi- 
cations were better. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

Mr. Justice Reep, joined by Mr. 
Justice FRANKFURTER, dissented. His 
opinion quotes the language of Sec- 
tion 401 of the Act and remarks that 
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the routes awarded Piedmont were 
quite different from those requested 
in its application. The courts should 
insist that the procedures set up by 
Congress for the Board’s operation 
are strictly followed, he says, and this 
not done here. The Board 
should have permitted applicants to 
amend their applications to conform 
with the routes selected after decid- 
ing what they were to be, he declares. 
This would have given the public 


was 


and Piedmont’s competitors oppor- 
tunity to be heard after preparation 
and-in regular course. Y. 

The cases were argued by Fred- 
erick W. P. Lorenzen for State, by 
Emory T. Nunneley, Jr., for the 
Board, and by Charles H. Murchison 
for Piedmont. 


COMMERCE 


Fact That Consignor Pays Less-Than- 
Carload Rate on F.O.B. Destination 
Shipments and Consignee, Through 
Freight Forwarders’ Association, Ob- 
tains Shipment at Lower Carload Rate 
Does Not Deprive Association of 
Exemption Under Interstate Commerce 
Act 


® United States v. Pacific 
Wholesalers’ Association; Freight For- 


Coast 


warder’s Institute v. Pacific Coast 
Wholesalers’ Association, 338 U. S. 
689, 94 L. ed. Adv. Ops. 330, 70 S. 
Ct. 411, 18 U. S. Law Week 4152. 
(Nos. 113 and 114, decided February 
6, 1950.) 

In a per curiam opinion, the Su- 
preme Court affirmed a three-judge 
district court decision that the Pa- 
cific Coast Wholesalers’ Association 
was not subject to regulation by the 
Interstate Commerce Commission. 
The Commission asserted its right to 
regulate on the ground that appel- 
lee’s operations were not those of “a 
shipper, or a group or association of 
shippers, in consolidating or dis- 
tributing freight for themselves or 
for the members thereof on a non- 
profit basis . ”, such operations 
being exempt under the Interstate 
Commerce Act. The Commission’s 
position was that, in shipments on 
f.o.b. destination or delivered-price 
basis, the legal obligation to pay the 
freight charges rested upon the non- 


member consignor who paid the full 
less-than-carload rate rather than up- 
on the consignee association member. 
The Commission had found that the 
difference between the rates paid by 
the and the carload 
transportation cost was profit to the 
Association and that the Association 


nonmember 


was holding out its service to the 
general public. The opinion of the 
Court says that it is the nature of the 
relationship between members of the 
group that is determinative of the 
question of exemption, not the 
agency between buyer and seller. 
Mr. Justice DouGLas took no part 
in the consideration or decision of 
the cases. ¥. 
The cases were argued by J. Roger 
Wollenberg for the United States, 
and by Harry C. Ames for the Freight 
Forwarders Institute; the Court de- 
clined to hear further argument. 


GOVERNMENT CONTRACTS 


Effect Given Contract’s Provision Mak- 
ing Secretary of War's Decision Con- 
clusive as to Claim Arising Thereunder 
® United States v. Moorman, 338 
U. S. 457, 94 L. ed. Adv. Ops. 227, 
70 S. Ct. 288, 18 U. S. Law Week 
4078. (No. 97, decided January 9, 
1950.) 

Moorman entered into a contract 
with the United States to grade the 
site of a proposed aircraft assembly 
plant. The contract provided for pay- 
ment of 24 cents per cubic yard of 
grading. On demand of the Govern- 
ment, Moorman graded a taxiway 
that was not located within the plant 
site as described in the specifications. 
The question in the case is whethe1 
the contract required Moorman to 
grade the taxiway. The contracting 
officer refused the extra compensa- 
tion for the work and, on appeal to 
the Secretary of War, his refusal was 
affirmed. According to Section 2-16 
of the contract specifications, the 
Secretary's decision, if “the contrac- 
tor considers any work demanded of 
him to be outside the requirements 
of the contract”, was to be “final 
and binding”. The Court of Claims 
awarded a money judgment for 59.3 
cents per cubic yard for the extra 
work. Respondent sought to support 
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this decision on the theory that Sec- 
tion 15 of the contract made the Sec- 
retary’s decision final. 

Mr, Justice BLACK, speaking for the 
Court, reversed. He says that in pre- 
vious decisions the Court has always 
held that parties competent to con- 
tract are also competent to make 
such agreements as this. A considera- 
tion of the contract shows that Sec- 
tion 2-16 of the contract is binding 
here, he says, for Section 15 excepts 
from its coverage special methods of 
settlement “otherwise specifically pro- 
vided in the contract”. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. Y. 

The case was argued by Morton 
the United States, 
by V. J. Bodovitz for Moorman. 
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TAXATION 


Law Controlling Net Operating Loss 
For Purpose of Carry-Over Is Statute 
Effective for Year in Which Loss was 
Incurred 

® Reo Motors, Inc. v. Commissione 
of Internal Revenue, 338 U. S. 442, 
94 L. ed. Adv. Ops. 232, 70 S. Ct. 283, 
18 U.S. Law Week 4088. (No. 59, de- 
cided January 9, 1950.) 


The taxpayer in 194] incurred a 
loss on the worthlessness of its sub- 
sidiary’s stock. Under the law ap- 
plicable to that year, this was a capi- 
tal loss. Under an amendment appli- 
cable to 1942, however, it would have 
been an ordinary loss. The taxpayer 
sought a net operating loss deduction 
in 1942, based upon a carry-over of 
the 1941 loss. The definition of “net 
operating loss” excludes capital los- 
ses, so that the issue in the case was 
whether the definition of capital loss 
for this purpose is controlled by 1941 
or 1942 law. 

An opinion by the Cuier Justice 
analyzes the “trichotomy” of the net 
operating deduction under 
I.R.C, §122. In the computation of 
net operating loss under §122 (a), 
the applicable law is that of the year 
in which the loss occurs. In the com- 
putation of the carry-over and carry- 
back under §122 (b), and of the net 
operating deduction under 


loss 


loss 





$122 (c), the applicable law is that of 
the year in which the deduction is 
taken. Since in this case the crucial 
definition was that of the net oper- 
ating loss under §122 (a), the con- 
trolling law is that of 1941; and, since 
that law excludes the loss incurred 
by the taxpayer as a capital loss, no 
deduction is allowable for 1942. 
J. 
Ihe case was argued by James O. 
Wynn for Reo Motors, Inc., and by 
Oscar H. Davis for the Commissioner. 


TAXATION 


Corporation Does Not Realize Gain 
When It Liquidates for Purpose of 
Enabling Stockholders To Sell Its 
Property, Even Where Purpose of 
Liquidation Was Tax Avoidance 

® United States v. Cumberland Serv- 
ice Company, 338 U. S. 451, 94 L. ed. 
Adv. Ops. 237, 70 S. Ct. 280, 18 U.S. 
Law Week 4076. (No. 214, decided 
January 9, 1950.) 

The taxpayer was a corporation 
engaged in the business of generat- 
ing and distributing electric power. 
Because it was unable to compete 
with a local coéperative power com- 
pany, its shareholders offered to sell 
their stock to the codperative. The 
codperative refused to buy the stock, 
but countered with an offer to buy 
from the corporation its transmission 
and distribution equipment. The cor- 
poration rejected the offer because 
it would have been compelled to pay 
At the 
same time the shareholders, desiring 


a heavy capital gains tax. 


to save payment of the corporate cap- 
ital gains tax, offered to acquire the 
transmission and distribution equip- 
ment and then sell to the codperative. 
The co6perative accepted. The cor- 
poration transferred the transmission 
and distribution systems to its share- 
holders in partial liquidation. The 
remaining assets were sold and the 
corporation dissolved. The 
holders then executed the previously 


share- 


contemplated sale to the codperative. 

The Commissioner assessed a tax 
on the theory that the shareholders 
had been used as a mere conduit for 
effectuating what was really a cor- 
porate sale. In a suit for refund, the 
Court of Claims found that the meth- 
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od by which the stockholders dis- 
posed of the properties was avowedly 
chosen in order to reduce taxes, but 
that the liquidation and dissolution 
genuinely ended the corporation’s 
activities and existence. The court 
also found that at no time did the 
corporation plan to make the sale 
itself. Accordingly it found as a fact 
that the sale was made by the share- 
holders rather than the corporation, 
and entered judgment for the tax- 
payer. 

The judgment was affirmed in an 

opinion by Mr. Justice Black. The 
opinion distinguishes Court Holding 
Company v. Commissioner, 324 U.S. 
331, wherein the Tax Court’s imposi- 
tion of corporate tax was sustained 
where the corporation had reached 
an oral agreement for the sale of its 
assets and had then liquidated to 
enable the stockholders to complete 
the sale. There, the Tax Court had 
found that the liquidation was a 
sham, and that the sale was really 
made by the corporation; these find- 
ings were upheld because warranted 
by the evidence. 
Here, the opinion points out, the 
trial court found “on the basis of 
adequate subsidiary findings” that 
the sale was made by the stockholders 
rather than by the corporation; there- 
fore the “conduit” theory fails. “The 
subsidiary finding that a major mo- 
tive of the shareholders was to reduce 
taxes does not bar this conclusion. 
Whatever the motive and however 
relevant it may be in determining 
whether the transaction was real or 
a sham, sales of physical properties 
by shareholders following a genuine 
liquidation distribution cannot be 
attributed to the corporation for tax 
purposes.” 


The opinion the 
“oddities in tax consequences” that 
emerge from the “shadowy and arti- 
ficial distinctions” in the statute, but 
states that the distinctions which 
Congress has chosen to recognize 
must be observed even where the 
parties have acted with “a primary 
motive . 


acknowledges 


. to avoid the burden of 
J. 

The case was argued by Hilbert P. 
(Continued on page 410) 


corporate taxation.” 
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Kansas 


= The undersigned hereby nominate 
Frederick L. Hall of Dodge City for 
the office of State Delegate for and 
from Kansas to be elected in 1950 for 
a three-year term beginning at the 
adjournment of the 1950 Annual 
Meeting: 

William B. McElhenny, L. M. 
Cornish, Jr., Herbert A. Marshall, 
James E. Smith, William Hergen- 
reter, Glenn D. Cogswell, William 
M. Mills, Jr., Frank P. Eresch, Wil- 
lard N. Van Slyck, Jr., and W. Ken- 
neth Wilke of Topeka; 

James A. Williams of Dodge City; 

David J. Wilson of Meade; 

C. C. Linley of Cimarron; 

Dale H. Corley and A. M. Fleming 
of Garden City; 

John R. Alden, Walter F. Jones, 
Robert J. Gilliland, D. C. Martindell, 
H. R. Branine, Roy C. Davis, Edwin 
B. Brabets, Robert C. Martindell, 
Wesley E. Brown and J. Richards 
Hunter of Hutchinson. 


Maryland 


® The undersigned hereby nominate 
William C. Walsh of Cumberland to 
fiil the vacancy in the office of State 
Delegate for and from Maryland: 

Charles Ruzicka, Frank B. Ober, 
Joseph Bernstein, Hilary W. Gans, 
John G. Schilpp, James B. Diggs, 
Norman C. Melvin, Jr., Charles B. 
Levering, Joseph T. Brennan, George 
Ross Veazey, George M. Radcliffe, 
Clayton A. Dietrich, Robert Stinson, 
Clyde Y. Morris, Seymour O’Brien, 
Robert W. Williams, Hector J. Ciot- 
ti, R. L. Slingluff, Earle K. Shawe, 
Joshua W. Miles, F. Hall Hammond, 
James Carey III, Clarence W. Miles, 
W. Russell Mules and J. Francis 
Ireton of Baltimore. 


New Hampshire 


® The undersigned hereby nominate 
Louis E. Wyman of Manchester to 
fill the vacancy in the office of State 
Delegate for and from New Hamp- 
shire: 

Robert P. Booth, Winthrop Wad- 
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leigh, J. Walker Wiggin, Roger S. 
Sundeen and Allan M. Wilson of 
Manchester; 

Burt R. Cooper, Richard F. Coop- 
er, Fred W. Hall, Jr., John M. Brant 
and Paul B. Urion of Rochester; 

George R. Grant, Jr., Thomas L. 
Marble, Robert W. Upton, Carl C. 
Jones, James B. Godfrey and Frank 
J. Sulloway of Concord; 

Robert B. Hamblett, Thomas J. 
Leonard and James L. Sullivan of 
Nashua; 

Stanley M. Burns, Walter A. Cal- 
derwood and William A. Grimes of 
Dover; 

John W. Perkins, Alvah C. Drake 
and George R. Scammon of Exeter. 


New Jersey 


=" The undersigned hereby nominate 
Sylvester C. Smith, Jr., of Newark to 
fill the vacancy in the office of State 
Delegate for and from New Jersey: 

Robert F. Allabough, Paul Ritten- 
berg, Edward F. Merrey, Edward 
G. Weiss, William Tulenko, John 
Pomfret, Jr., James J. Murner, Jr., 
Charles C. Stalter, William F. John- 
son, J. Vincent Barnitt, Gustav A. 
Hunziker, William K. Azar, Edmund 
B. Randall, Garret Van Cleve, J. V. 
Fumagalli, John L. Griggs, Sidney 
Alexander and Mendon Morrill of 
Paterson; 

Robert B. Meyner, Thomas C. 
Swick and William P. Tallman of 
Phillipsburg; 

Philip R. Gebhardt of Clinton; 

George M. Shipman of Belvidere; 

Edward E. Stover and Clark C. 
Bowers of Washington. 


New Mexico 


® The undersigned hereby nominate 
Ross L. Malone, Jr., of Roswell, for 
the office of State Delegate for and 
from New Mexico to be elected in 
1950 for a three-year term beginning 
at the adjournment of the 1950 An- 
nual Meeting: 

John F. Simms, Jr., James E. 
Sperling, John B. McManns, Jr., 
Joseph T. Cole, Jr., Waldo H. Rogers, 
W. A. Sloan, Don L. Dickason, 


Pearce C. Rodey, A. T. Hannett, 
A. H. McLeod, C. M. Botts, Rob- 
ert W. Botts, Owen B. Marron, J. R. 
Modrall, John F. Simms, Joseph E. 
Roehl, E. C, Iden and Edwin L. 
Swope of Albuquerque; 
W. C. Whatley of Las Cruces; 
Frank Andrews of Santa Fe; 
Floyd W. Beutler of Taos; 
George H. Hunker, Jr., Hiram M. 
Dow, Clarence E. Hinkle and Donald 
Brown of Roswell. 


Oregon 


=" The undersigned nominate Rob- 
ert F, Maguire of Portland to fill the 
vacancy in the office of State Delegate 
for and from Oregon: 


Abe Eugene Rosenberg, Ralph A. 
Coan, Omar C. Spencer, David L. 
Davies, Fletcher Rockwood, Hugh L. 
Biggs, Charles E. McCulloch, Paul L. 
Boley, Charles A. Hart, Herbert C. 
Hardy, James G. Smith, W. H. Mor- 
rison, Ralph R. Bailey, William E. 
Dougherty, Roy F. Shields, Ran- 
dall B. Kester, F. M. Sercombe, 
Robert W. Gilley, Lofton L. Tatum, 
Mark M. Matthiessen, Erskine B. 
Wood, Russell W. Sewall, E. M. Mor- 
ton, Leland F,. Hess and W. H. 
Masters of Portland. 


Tennessee 


=" The undersigned hereby nominate 
Clarence Kolwyck of Chattanooga 
for the office of State Delegate for 
and from Tennessee to be elected 
in 1950 for a three-year term begin- 
ning at the adjournment of the 1950 
Annual Meeting: 

Robert Elbert Cooper, Charles 
Fisk Rolston, A. F. Rebman III, W. 
D. Spears, Ellis K. Meacham, S. Bar- 
tow Strang, John S. Carriger, James 
J. Griffiss, Thomas Crutchfield, 
Charles D. Goins, John T. Fort, E. 
Blaine Buchanan, Tillman Grant, 
Bruce C. Bishop, Louis C. Harris, 
Raymond B. Witt, Jr., Charles L. 
Claunch, Robert N. Chambliss, Al- 
bert W. Taber, John C. Goins, Mer- 
cer Reynolds, Jr., Alvin O. Moore, 
Aubrey F. Folts, William G. Brown 
and Phil B. Whitaker of Chatta- 


nooga. 
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Aliens . . . deportation proceedings 
. new deportation procedures pre- 
scribed by Immigration and Naturali- 
Service in conformity with 
Administrative Procedure Act. 


zation 


® Code of Federal Regulations, Tit. 
8, Ch. 1, Subch. B, Pts. 151 and 152, 
§§ 151.1—151.9, 152.1—152.4 (15 Fed. 
Reg. 1299). 

In conformity with the principles 
enunciated by the United States Su- 
preme Court in the case of Wong 
Yang Sung v. McGrath on February 
20, 1950 (see 34 A.B.A.J. 946, Oc- 
tober, 1948; 36 A.B.A.J, 318, April, 
1950) , the Commissioner of Immigra- 
tion and Naturalization announced 
in the Federal Register of March 10, 
1950, the promulgation of new regu- 
lations relating to deportation pro- 
cedures. Superseding previous regu- 
lations in Part 150, newly adopted 
Parts 151 and 152 deal with deporta- 
tion hearings, adjudication and ac- 
tion subsequent to adjudication. 
These new parts, which became effec- 
tive upon publication, cover the fol- 
lowing matters: hearing, when to be 
accorded, conduct of hearing, con- 
tents of record, evidence, proposals 
and arguments upon conclusion of 
hearing, recommended decision, re- 
opening of hearing by hearing 
examiner, submission of record to the 
Commissioner, oral argument to the 
Central Office, decision by the Com- 
missioner, voluntary departure under 
Commissioner’s order, extension of 
time, issuance and execution of war- 
rants of deportation, deportation, 
suspension of deportation and issu- 


EDITOR'S NOTE: The omission of a cita- 
tion to the United States Law Week or to 
the appropriate officiai or unofficial re- 
ports in any instance does not mean that 
the subject matter has not been digested 
or reported in those publications. 





ance of alien registration receipt 
card. 


Constitutional Law . . . personal, civil 
and political rights . . . Government's 
loyalty program upheld as constitu- 
tional . . . President may remove from 
government service any employee 
suspected of disloyalty without assign- 
ing any reason or giving the employee 
any explanatory notice. 


® Bailey v. Richardson et al., C.A., 
D.C., March 22, 1950, Prettyman, 
C. J. 

Appellant was dismissed from her 
position with the Federal Security 
Agency after a Regional Loyalty 
Board found, as the result of an in- 
vestigation and hearing, that “reason- 
able grounds exist for belief” that 
appellant was disloyal to the Govern- 
ment of the United States, and 
advised that she be separated from 
the service and barred from compet- 
ing in civil service examinations for 
a period of three years. Upon a hear- 
ing before a panel of the Loyalty 
Review Board, in which appellant 
testified and presented affidavits but 
was neither confronted with her un- 
identified accusers nor advised of the 
evidence purportedly connecting her 
with the Communist Party, the find- 
ing of the Regional Board was sus- 
tained. The full Board declined to 
review the conclusions of its panel. 
The United States District Court for 
the District of Columbia ruled on 
appeal that it lacked authority to set 
aside the findings of the Loyalty Re- 
view Board and held the Govern- 
ment’s loyalty program  constitu- 
tional. The constitutionality of the 
program was upheld in the instant 
appeal by the Court of Appeals for 
the District of Columbia, which held 
valid those sections of the orders of 
the Loyalty Boards and the Federal 


Security Agency removing appellant 
from office in the classified civil 
service, but held invalid those sec- 
tions that would bar her from federal 
employment for three years as con- 
stituting “punishment” in violation 
of the Sixth Amendment, under the 
United States Supreme Court’s deci- 
sion in United States v. Lovett, 328 
U. S. 303 (1946). 

By a two-to-one vote, the Court 
ruled that the President “may re- 
move from Government service any 
person of whose loyalty he is not 
completely convinced ... [and]... 
he may do so without assigning any 
reason and without giving the em- 
ployee any explanatory notice.” It 
was the majority’s position that Exec- 
utive Order No. 9835 (establishing 
the loyalty program) and the instant 
proceedings under it violated no con- 
gressional limitation upon the execu- 
tive power of removal, that no con- 
stitutional right under the First, 
Fifth and Sixth Amendments was 
involved in appellant’s dismissal, and 
that, insofar as the circumstances im- 
posed hardship upon the individual, 
the exigencies of government in the 
public interest under current condi- 
tions must prevail. The due process 
clause was deemed inapplicable to 
the holding of a government posi- 
tion since government employment 
in itself was not a “right” guaranteed 
by the Constitution, nor could the 
loss of such employment be classified 
as deprivation of “life”, “liberty”, or 
“property”. With regard to the First 
Amendment the Court asserted that 
there was no constitutional prohibi- 
tion against the dismissal of govern- 
ment employees because of their 
political beliefs, activities or affilia- 
tions: “In blunt terms, the President 
can discriminate for political rea- 
sons”. Any injury or stigma attaching 
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to appellant was said neither to 
invalidate her dismissal nor to give 
her a right of redress. 

As for appellant’s contention that 
the requirement of the Executive 
Order that findings of disloyalty 
should be based on “all the evidence” 
referred to evidence as used in its 
jurisprudential and hence 
would exclude the use of confidential 


sense 


reports or the unsworn accusations 
of anonymous informants, the Court 
found that the Order meant to in- 
clude “all the information” available 
to the Boards and that it ‘“‘conclu- 
sively and emphatically requires that 
the names of confidential informants 
be kept confidential”. 

Edgerton, C. J., dissenting, main- 
tained that appellant’s dismissal 
abridged freedom of speech and, by 
attributing guilt by association, 
denied both freedom of assembly and 
due process of law. Taking issue with 
the majority as to the nature of the 
“evidence” required by the Execu- 
tive Order, he contended that the 
Order authorized a full administra- 
tive hearing, required the production 
of evidence against a suspected em- 
ployee, and accorded the accused an 
opportunity to confront and cross- 
examine his accusers. Arguing that 
appellant was dismissed for “think- 
ing prohibited thoughts”, he pointed 
out that a finding of disloyalty was 
closely akin to a finding of treason 
and that the public hardly distin- 
guishes between the two. Even if her 
services in a nonsensitive position 
were on the whole undesirable, he 
stated, “to oust her as disloyal on 
rumor and without trial is to pay 
too much for protection against such 
harm as she could do in such a job.” 


Constitutional Law . . . parties who 
may raise question . . . fraternal in- 
surance company may not maintain 
action to enjoin its designation by 
Attorney General as ‘‘subversive”’ 
organization, despite allegation that 
such designation resulted in resigna- 
tion of many members and cancella- 
tion of their insurance policies, and 
dismissal of some members from gov- 
ernment service because of 
membership. 


such 
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® International Workers Order, Inc., 
and Drayton v. McGrath et al., C.A., 
D.C., March 22, 1950, Miller, C. J. 

Affirming the lower court by a vote 
of two-to-one, the Court held that the 
action taken by the Attorney Gen- 
eral pursuant to Executive Order No. 
9835 in designating appellant IWO 
as a “subversive” organization was 
not judicially reviewable by appel- 
lant since it was not directly affected 
by the listing. Accordingly, the Court 
ruled, appellant lacked sufficient 
interest to maintain an action to 
enjoin the designation or to have the 
Executive Order and § 9A of the 
Hatch Act declared unconstitutional. 

Appellant, a fraternal insurance 
company, asserted that the subver- 
sive listing resulted in the resignation 
of many of its members and the 
cancellation of their insurance, dis- 
couraged new membership and led 
to the dismissal on charges of dis- 
loyalty of some of its members from 
the government service because of 
their IWO membership. The Court 
ruled, however, that the Executive 
Order and the administrative pro- 
cedures thereunder directly affect 
only government employees or appli- 
cants for government positions, so 
that plaintiff lacked the interest 
necessary to maintain its suit. The 
Court further held that the Attorney 
General's act in designating plaintiff 
as subversive was merely a part of 
the Government’s process of selecting 
its employees and could not be ju- 
dicially reviewed at the suit of a 
designated organization. “If he [the 
Attorney General] was mistaken as 
to the true character of TWO” the 
Court stated “no court can cause 
him to change his conclusion.” 

The Court found that the denial 
of appellant Drayton’s motion for 
leave to intervene was not an abuse 
of discretion, and dismissed his ap- 
peal. Drayton asked, inter alia, that 
his dismissal from a position with 
the Post Office Department for al- 
leged disloyalty, said to be evidenced 
by his membership in IWO, be 
enjoined. 

Edgerton, C. J., dissenting, main- 
tained that IWO suffered grave and 
irreparable financial injury as the 





result of a permanent government 
regulation and hence was entitled to 
litigate the question whether its con- 
stitutional rights were denied. 


Constitutional Law . . . personal, polit- 
ical and civil rights . . . Federal Regu- 
lation of Lobbying Act. . . § 308 of 
Act, requiring registration of persons 
engaging for pay or any consideration 
to influence the passage or defeat of 
legislation, held constitutional. 


® U.S. v. Slaughter, U.S. D.C., D.C, 
March 14, 1950, Schweinhaut, J. 
Defendant lawyer was _ charged 
with violating § 308 of the Federal 
Regulation of Lobbying Act (2 USC 
§§ 261-270) in that he engaged him- 
self for pay for the purpose of at- 
tempting to influence the passage or 
defeat of certain legislation without 
having registered with the Clerk of 
the House and the Secretary of the 
Senate pursuant to the Act. Defend- 
ant moved to dismiss the indictment 
on the grounds that it did not state 
a federal offense, that it failed ade- 
quately to inform him of the cause 
and nature of the charge against 
him, that the Act was unconstitu- 
tional for vagueness under the Fifth 
Amendment and as an abridgment 
of civil liberties under the First. A 
bill of particulars was subsequently 
filed by the Government at the 
Court’s direction alleging that de 
fendant, at certain times and places, 
contacted members of the Congress 
personally and by telephone, ar- 
ranged for witnesses to appear before 
congressional committees and was 
present at the hearings for the pur- 
pose of directing and assisting the 
witnesses, employed other lawyers to 
draft legislation to be submitted to 
Congress on behalf of defendant's 
employers, and was present during 
sessions of Congress in order to 
influence legislation for the benefit 
of his employers. Defendant con- 
tended in response that, in view of 
the provision of § 308 that the Act 
did not apply to “any person who 
merely appears before a committee 
of the Congress of the United States 
in support of or in opposition to 
legislation”, the attorney advising 
and assisting a witness who does not 
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have to register or comply with the 
\ct was similarly not required to 
register. 

Denying defendant's motion to dis- 
miss, the Court ruled in a memoran- 
dum opinion that it could not decide 
without receiving evidence whether 
defendant’s activities fell within or 
without the purview of the Lobbying 
(ct, but held that § 308, standing 
apart from the other provisions, was 
not on its face unconstitutional. The 
Court found that this section did not 
abridge the constitutionally guaran- 
teed privileges but called upon a 
person “only to say for whom he is 
speaking, who pays him, how much, 
and the scope in general of his 
activity with regard to legislation”. 


Constitutional Law . . . personal, polit- 
ical and civil rights . . . New York's 
Feinberg Law barring from employ- 
ment in the state public school system 
members of groups found to be sub- 


versive upheld as constitutional. 


® Thompson et al. v. Wallin et al., 
N. Y. Supreme Ct., App. Div., 3d 
Dept., March 8, 1950, Brewster, J. 
=" 1’Hommedieu et al. v. Board of 
Regents of the University of the 
State of New York, et al., N. Y. Su- 
preme Ct., App. Div., 3d Dept., 
March 8, 1950, Heffernan, J. 
Reversing the judgment below, the 
Court in a unanimous opinion in 
the Thompson case upheld the con- 
stitutionality of New York’s ‘‘Fein- 
berg Law” (Laws of 1949, Ch. 360) 
upon appeal from the decision of 
Justice Schirick that the Law con- 
stituted a bill of attainder and con- 
travened the due process clause of 
the state and federal constitutions 
(see review in 36 A.B.A.J. 136; 
February, 1950). The Feinberg Law 
directed the board of regents to 
adopt regulations for the disquali- 
fication or removal of teachers and 
others in the public school system 
who violated § 3021 of the Education 
Law, or who were ineligible for ap- 
pointment or retention under § 12-a 
of the Civil Service Law. It further 
directed the Board of Regents, after 
inquiry and “appropriate” notice 
and hearing, to compile a list of 
organizations found to be “subver- 


sive in that they advocate, advise, 
teach or embrace the doctrine” of 
forcible overthrow of the Govern- 
ment; membership in any organiza- 
tion so listed was to be “prima facie 
evidence of disqualification” for em- 
ployment or continued employment 
in the public school system. 

In the opinion dealing with the 
Thompson action brought by the 
Chairman and Secretary of the Com- 
munist Party of New York, Justice 
Brewster ruled that the Law did not 
constitute a bill of attainder since as 
to these plaintiffs it “exercises no 
judicial power, renders no judgment, 
imposes no punishment, inflicts no 
pains or penalties”. Although he 
maintained that plaintiffs had no 
standing to challenge the statute's 
constitutionality since their rights 
had not been affected by it, he noted 
that the Communist Party was under 
inquiry by the Board of Regents for 
a finding as to subversiveness and 
that defendants were interested in an 
expeditious determination of the 
statute’s validity. The contention 
that the reference in the preamble to 
the Communist Party as a “subversive 
group” created a presumption of 
guilt and in effect “directed and re- 
quired” such a listing by the Board 
of Regents was rejected on the 
ground that the preamble was not an 
operative provision of the law but 
merely an “expression of views” that 
adjudicated nothing with respect to 
the Communist Party and carried no 
sanctions whatsoever. Neither did the 
Court find that the Feinberg Law, in 
subjecting plaintiffs’ organization to 
inquiry and possible listing, in- 
fringed upon its rights of assembly, 
free speech or the use of the press, 
inasmuch as notice and hearing were 
afforded under the statute and judi- 
cial review of any determination by 
the Board of Regents was available. 
It was emphasized that the statute 
was not a criminal law and that the 
effect of its application was not 
criminal punishment or any infringe- 
ment of the “basic freedoms”. 

Justice Heffernan, in an opinion 
dealing with the L’Hommedieu ac- 
tion brought by a number of New 
York City school teachers, stated that 
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the issue was not one of freedom of 
speech, thought or assembly, but 
whether the state or federal consti- 
tution compelled the employment as 
teachers of persons advocating the 
forcible overthrow of the Govern- 
ment, and whether it was unconsti- 
tutional to provide that membership 
in an organization advocating such 
overthrow was prima facie evidence 
of disqualification to teach in the 
public schools. It was his position 
that the provisions of the Feinberg 
Law, rather than abridging consti- 
tutional rights, had the effect of 
giving added protection to persons 
in the state public school system who 
might be charged, under § 12-a of 
the Civil Service Law, with being a 
member of a subversive group. Deny- 
ing that the statute adopted the 
theory of guilt by association, he 
pointed out that a teacher has full 
and complete opportunity to rebut 
any prima facie evidence of disquali- 
fication, and specifically noted the 
election of remedies available to a 
teacher found to be disqualified. 
Justice Heffernan stated that the 
Court was not concerned with the 
wisdom of the Feinberg Law, but 
maintained that there was no consti- 
tutional right to be a teacher and 
that disqualification for advocacy of 
the overthrow of the Government 
was justified. 

[See also the unanimous opinion 
by the New York Supreme Court, Ap- 
pellate Division, Second Department, 
similarly upholding the constitution- 
ality of the Feinberg Law in Board of 
Education of the City of New York 
v. Adler et al., March 27, 1950.] 


Courts . . . jurisdictional amount. . 
amount of an admitted counterclaim 
may not be subtracted from amount 
claimed in complaint upon separate 
transaction so as to reduce amount in 
controversy to less than $3000 and 
thereby divest a federal court of juris- 
diction under 24 USC § 1332. 


=" Keyser v. Lyons Finance Service, 
Inc., U.S. D. C., E. D. Pa., February 
20, 1950, Grim, J. (Digested in 18 
U. S. Law Week 2426, March 21, 
1950) . 

Plaintiff filed suit in the Federal 
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District Court for the Eastern Dis- 
trict of Pennsylvania for $4880 and 
defendant counterclaimed for $3000 
on a promisory note. Plaintiff ad- 
mitted the counterclaim. Defendant 
thereupon filed a motion to dismiss 
on the ground that the Court lacked 
jurisdiction under 28 USC §1332, 
since the maximum recovery by 
plaintiff would be less than the re- 
quired jurisdictional amount of 
$3000. 

Noting that the case appeared to be 
one of first impression, the Court 
denied defendant’s motion and held 
that the amount of the admitted 
counterclaim could not be subtracted 
from the original claim to deprive 
the Court of jurisdiction. According- 
ly, although the amount of possible 
recovery was only $1880, the “amount 
in controversy” between the parties 
was deemed to be $4880. The Court 
reasoned that if plaintiff won the 
case he would obtain in addition to 
$1880 in money a discharge of his 
liability on the $3000 promisory 
note; if plaintiff should lose, on the 
other hand, he would not obtain the 
$1880 and would be compelled to pay 
the note. Because the counterclaim 
arose out of a transaction separate 
from the subject matter of the orig- 
inal suit and the Court could order 
the original suit and the counter- 
claim tried separately (Rule 42 (b), 
Fed. Rules Civ. Proc.), the Court con- 
cluded that there were really two 
suits, each of which could be con- 
sidered separately for jurisdictional 
purposes. The Court stated that there 
was no rule requiring plaintiff to 
plead the note that defendant held 
against him or to give defendant a 
credit for that amount, and hence 
there was no lack of good faith on 
plaintiff's part for failure so to plead. 


Crimes . . . statute of limitations . . . 
kidnapping, though punishable by 
death in discretion of jury if it finds 
victim was not released or was re- 
leased harmed, is not exempt from 
statute of limitations as crime punish- 
able by death until jury makes neces- 
sary finding . . . kidnapper's flight 
tolled three-year statute of limitations 
only during his absence, and hence 
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indictment found eight years after he 
returned is barred unless crime exempt 
as punishable by death. 


® U.S. v. Parrino, C. A. 2d, March 
7, 1950, L. Hand, C. J. 


Upon his indictment in 1934 for 
conspiring to kidnap one Rozen, 
Parrino “fled from justice” within 
the meaning of the Criminal Code 
and remained in hiding until 1940. 
In 1937 his indictment was quashed 
at the Government's request on a 
nolle prosequt. Upon his return 
Parrino began to lead an innocent 
life under his own name and openly 
resumed his accustomed activities. 
Located by FBI agents in 1948 and 
rearrested on a new indictment for 
kidnapping and conspiring to kid- 
nap, he was found guilty on both 
counts by the jury and sentenced to 
twenty-five years imprisonment. Par- 
rino contended on appeal that when 
the indictment was found in 1948 the 
prosecution was barred by the three- 
year statute of limitations. The Gov- 
ernment argued that the indictment 
was for an “offense punishable by 
death” and hence exempt from the 
statute, and, in the alternative, that 
Parrino’s flight tolled the statute 
“until he should present himself to 
the district attorney and announce 
his return”. 


The Court pointed out that kid- 
napping was exempt from the pro- 
visions of the statute of limitations as 
a crime “punishable by death” only 
if the victim was not released 
“unharmed” within the three-year 
limitation period; this ruling was 
based on the fact that under 18 USC 
§ 408 (a) (1) a jury is given dis- 
cretionary authority to impose the 
death penalty for kidnapping only 
when the victim has not been re- 
leased at all, or has been released 
“harmed”. The Court said that kid- 
napping was made “punishable” by 
two different kinds of penalty and 
went on: “It is ‘punishable’ by either 
penalty, as soon as the prescribed 
authority becomes free to exercise its 
discretion; and the jury becomes free 
to do so only if the condition is 
satisfied that the victim has not been 
released ‘unharmed’.” Since the only 








information in the record about 
Rozen’s condition at the time of his 
release was that a jury might have 
found him “harmed” and there was 
no indication why the jury did not 
recommend the death penalty, the 
judgment would have to be reversed 
and the case remanded for a new 
trial unless the three-year statute was 
tolled by defendant’s flight. 

The Court held that Parrino’s 
flight in 1934 would toll the statute 
of limitations only during his absence 
or concealment and, therefore, as 
against the three-year statute, he 
could not be indicted eight years 
after he openly returned and re- 
sumed a life of “useful activity”. 


Department of Labor . . . Wage and 
Hour Division . . . bulletin issued inter- 
preting overtime compensation pro- 
visions of Fair Labor Standards Act as 
amended, effective January 25, 1950. 


®" Code of Federal Regulations, Tit. 
29, Ch. V, Subch. B, Pt. 778, §§ 778.0- 
778.27 (15 Fed. Reg. 623). 

The Wage and Hour Division 
published in the Federal Register of 
February 4, 1950, a bulletin contain- 
ing its statements of general policy 
and interpretations with respect to 
the maximum hours and overtime 
provisions of the Fair Labor Stand- 
ards Act as amended in 1949. These 
interpretations are intended to pro- 
vide a practical guide to employers 
and employees as to how the Wage 
and Hour Division will seek to apply 
these provisions of the Act. Effective 
January 25, 1950, this bulletin re- 
places and supersedes the general 
statements previously published as 
Part 778 of Chapter V; all other 
interpretations, practices and enforce- 
ment policies relating to these over- 
time provisions are, to the extent 
they are inconsistent with the prin- 
ciples stated in this bulletin, re- 
scinded and withdrawn. 

In general, these interpretations 
deal with the overtime pay require- 
ments, what payments are excluded 
from the “regular rate”, special prob- 
lems such as prizes as bonuses, retro- 
active pay increases, etc., exceptions 
from the regular rate principles, pay 
plans which circumvent the Act, 
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veterans’ subsistence allowances, and 
special overtime provisions under 
§ 7 (b). 


Federal Food, Drug and Cosmetic Act 
.. « phonograph records . . . sleep- 
inducing records may not be banned 
as ‘‘devices"’ in violation of the Act. 


# U.S. v. Twenty-three Phonograph 
Records Labeled Time to Sleep, U.S. 
D.C., E.D. N. Y., March 9, 1950, 
Rayfiel, J. 

In an action by the Government 
to seize and condemn certain sleep- 
inducing phonograph records labeled 
“Time to Sleep”, together with their 
accompanying leaflets, guarantees 
and display cards, on the ground that 
the records were “devices” and were 
misbranded within the meaning of 
the Federal Food, Drug and Cosmetic 
Act, and that they were illegally 
shipped in interstate commerce, the 
Court ruled that the recordings could 
not be banned under the regulations 
of the Act, The Court found that 
the record did not constitute a 
“device” within the meaning of 
§ 321 (h) since it was not “an instru- 
ment, apparatus or contrivance” 
intended for use in the “diagnosis, 
cure, mitigation, treatment, or pre- 
vention of disease in man or other 
animals, or to affect the structure or 
any function of the body... .”” Refer- 
ring to dictionary definitions of the 
terms used in the Act, the Court was 
of the opinion that the “device” con- 
templated was a machine or appara- 
tus which was applied to or injected 
into the body or some organ thereof 
or whose current or rays entered the 
body. Admitting that there was 
“more than a modicum of self- 
opinion in the claimant’s references 
to his own talents and experience”, 
the Court found nevertheless that 
“those probably extravagant state- 
ments” did not extend to the record 
and that the labeling on the record 
or its accompanying printed matter 
could not be considered false and 
misleading. 


Federal Trade Commission Act . . . false 
advertisement . . . advertiser of drug 
product may not be required by FTC 
to include statement in its advertise- 


ment that the product is more fre- 
quently valueless than valuable. 


® Alberty et al. v. Federal Trade 
Commission, C.A., D.C., March 20, 
1950, Prettyman, C. J. 

The question presented in this 
action was whether the Federal 
Trade Commission could require a 
drug seller, found to have falsely ad- 
vertised the product, Oxorin Tablets, 
to add to the statement in its adver- 
tisements that the drug was effective 
in treating the condition of “lassi- 
tude” only in cases of simple anemia 
due to iron deficiency, the further 
statement that such lassitude was 
caused less frequently by simple iron 
deficiency anemia than by other 
causes and that the drug would be 
ineffective in such cases. Modifying 
the order under review by striking 
this additional qualifying clause, the 
Court held, by a vote of two-to-one, 
that failure to add such a negative 
statement in the advertisement of a 
product otherwise truthfully repre- 
sented was not false advertising 
under the Federal Trade Commis- 
sion Act, and that the Commission 
had no power to require an adver- 
tiser to tell the public that his prod- 
uct was more frequently valueless 
than it was valuable. 

The Court pointed out that there 
was no finding by the Commission 
as a basis for its order that the addi- 
tional negative statement was re- 
quired either as further explanation 
of the affirmative representations in 
the advertisement or as further warn- 
ing as to the consequences of using 
the product within the terms of the 
Federal Trade Commission Act (15 
USC § 55(a)). Observing that the 
power claimed by the Commission 
was no less than the power to con- 
trol the marketing of all foods, drugs 
and drinks, the Court stated that the 
Commission was not given a “general 
charter to police the expenditure of 
the public’s money or generally to 
do whatever was considered by it to 
be good and beneficial”. It was the 
Court’s position that the Commis- 
sion’s authority was limited to the 
negative task of preventing falsity in 
advertising, as distinguished from the 
affirmative task of requiring or en- 
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couraging the informative function 
of advertising. Admitting that an 
affirmative statement can always be 
sharpened by a negative delimita- 
tion, the Court professed that it 
could not see how the “derogatory 
addendum” to the instant advertise- 
ment had any reasonable relation to 
the purpose of preventing misrepre- 
sentation. 

As to another product, known as 
Phospho B, the Court ruled that 
failure to designate in the advertise- 
ment that it was the homeopathic 
school of medicine, as distinguished 
from the allopathic school, that rec- 
ognized the product as beneficial was 
not misleading and did not make 
the advertisement false. 

Bazelon, C. J., dissenting, stressed 
the concept of judicial deference to 
administrative expertness and main- 
tained that it was within the Com- 
mission’s authority and discretion to 
require qualifying or explanatory 
Statements whenever necessary to 
remedy omissions found by the Com- 
mission to be misleading. Unlike the 
majority, he subscribed to the view 
that the Commission’s duty under 
the Act encompassed the encourage- 
ment of the informative function of 
advertising for the protection of an 
uninformed public. 


Venue . . . Judicial Code . . . § 1404 
(a) permits transfer of federal diver- 
sity tort action to district where venue 
is properly laid even though that dis- 
trict could not have obtained jurisdic- 
tion over the defendant if action 
brought there in the first instance. 


® Otto v. Hirl, U. S. D. C., S. D. 
Iowa, February 24, 1950, Switzer, 
D. J. (Digested in 18 U. S. Law Week 
2409, March 14, 1950). 

Plaintiff, a resident of Minnesota, 
brought a federal diversity tort suit 
in the United States District Court 
for the Southern District of Iowa in 
order to obtain personal service upon 
defendant who resided there. Plain- 
tiff subsequently moved for a change 
of venue to the United States District 
Court for the District of Minnesota 
on the grounds that the tort was com- 
mitted in Minnesota and that all the 
witnesses resided there. Defendant 
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contended that since he could not 
have been personally served with 
process in Minnesota, the suit could 
not have been “brought” there within 
the meaning of the provision of 
§ 1404 (a) of the Judicial Code to 
the effect that an action may be trans- 
ferred to any district “where it might 
have been brought”. 

Noting the absence of judicial 
decision on the point involved here, 
the Court held that the doctrine of 
forum non conveniens as codified in 
§ 1404 (a) permitted the transfer of 
the tort suit to the District of Minne- 
sota even though that court could 
not have obtained jurisdiction over 
the defendant if it had been brought 
there in the first instance. In permit- 
mitting the transfer, the Court ruled 
that the word “brought” as used in 
§1404 (a) was synonymous with the 
word “commenced” as used in Rule 
3 of the Federal Rules of Civil Pro- 
cedure, which provides that “a civil 
action is commenced by filing a com- 
plaint with the court”. The view was 
expressed that § 1404(a) did not 
limit the right granted in 28 USC 
§ 1391 to bring a diversity action in 
the district where plaintiff resides, in 
this case Minnesota, as well as that 
in which defendant resides. Refer- 
ence was made in this connection to 
the United States Supreme Court’s 
decision in Ex parte Collett, 337 U. S. 
55, that § 1404(a) similarly did not 
limit or modify the venue provisions 


Supreme Court 
(Continued from page 403) 
Zarky for the United States, and by 
Cornelius W. Grafton for the Com- 
pany. 

UNITED STATES 


Federal District Courts Have Juris- 
diction To Approve Compromise of 
Claim Under Federal Tort Claims Act 
Despite Affirmance by Court of Ap- 
peals of Denial 

® Hubsch v. United States, Schweit- 


zer v. United States, 338 U. S. 814, 
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of §6 of the Federal Employers’ 
Liability Act. The exception pro- 
vided in § 1893 of the Code that no 
person shall be arrested in one dis- 
trict for trial in another in any civil 
action “except as otherwise provided 
by Act of Congress”, was said to be 
squarely met in § 1404 (a). 

(Cf. Tivoli Realty, Inc. v. Para- 
mount Pictures, Inc. et al., U. S. 
D. C., D. Del., February 14, 1950, 
Rodney, J., in which the Court ruled 
that a civil antitrust action could not 
be transferred under § 1404 (a) to 
another district unless all the defend- 
ants were originally amenable to 
process there, despite the fact that 
defendants not so amenable joined 
in the motion to transfer.) 


Further Proceedings in Cases 
Reported in This Division 

®" The following action has been 
taken in the United States Supreme 
Court: 

REVERSED, March 13, 1950: Hiatt 
v. Brown—Habeas Corpus (35 A.B. 
A.J. 853, October, 1949; 36 A.B.A.]. 
141, February, 1950); Reider v. 
Thompson—Carriers (35 A.B.A.]. 
848, October, 1949; 36 A.B.A.J. 141, 
February, 1950) . 

REVERSED, March 27, 1950: Com- 
modities Trading Corp. et al. v. 
U. S.; U. §. v. Commodities Trading 
Corp. et al.—Eminent Domain (35 
A.B.A.J. 500, 1022; June, December, 
1949). 


94 L. ed. Adv. Ops. 195, 70 S. Ct. 225, 
18 U. S. Law Week 4070. (Nos. 379 
and 380, decided December 12, 1949.) 


In a brief per curiam memoran- 
dum, the Supreme Court announced 
that it construed Section 2677 of 28 
United States Code as “imposing on 
the District Court the authority and 
responsibility for passing on pro- 
posed compromises [under the Fed- 
eral Tort Claims Act], notwithstand- 
ing the judgment of the Court of 


CERTIORARI GRANTED, March 13, 
1950: Joint Anti-Fascist Refugee 
Committee v. McGrath, Attorney 
General of the United States et al.— 
Constitutional Law (35 A.B.A.]. 849, 
October, 1949); Fogarty v. U. S.— 
United States (35 A.B.A.]. 938, No- 
vember, 1949) ; Feres v. U. S.—United 


States (36 A.B.A.J. 60, January, 
1950) . 
CERTIORARI DENIED, March 13, 


1950: L. N. Jackson & Co., Ine. y. 
Royal Norwegian Government—Con- 
tracts (36 A.B.A.J. 57, January, 
1950) ; De Sairigne v. Gould—Venue 
(35 A.B.A.J. 424, May, 1949; 36 
A.B.A.J. 61, January, 1950); Farm 
Bureau Mutual Automobile Insur- 
ance Co. v. Hammer—Insurance (35 


A.B.A.J. 1019, December, 1949) . 


® The following action has been 
taken by the United States Court of 
Appeals for the District of Columbia 
(see review supra) : 

AFFIRMED, March 22, 1950: Bailey 
v. Richardson et al.—Constitutional 
Law (35 A.B.A.J. 774, September, 
1949) . 


® The following action has been 
taken by the New York Supreme 
Court, Appellate Division, Third 
Department (see review supra) : 

REVERSED, March 8, 1950: Thomp- 
son et al. v. Wallin et al.—Constitu 
tional Law (36 A.B.A.J. 136, Feb 
ruary, 1950). 


Appeals affirming the judgment of 
the District Court” in favor of the 
United States. Section 2677 reads as 
“The 
with the approval of the court, may 


follows: Attorney General, 
arbitrate, compromise, or settle any 
cognizable 
1346 (b) of this title, after commence 


claim under _ section 


ment of action thereon.” 


Mr. Justice DouGLas took no part 
in the consideration or decision of 
disposition of the applications. Y. 
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“Books for Lawyers— 


A TREATISE ON THE ANTI- 
TRUST LAWS OF THE UNITED 
STATES AND INCLUDING ALL 
RELATED TRADE REGULA- 
TORY LAWS. By Harry A. Toul- 
min, Jr. Cincinnati: The W. H. 
{nderson Company, 1949. 7 Vols. 
$125.00. Thus far published Vol. 1, 
xxxv, 506, Vol. II, xxvii, 466, Vol. 
IIT, xxvitt, 448. 

This is an unusual law book. At 
a time when many lawyers are look- 
ing askance at antitrust law as a 
bewildering thicket of precedent- 
defining decisions, Colonel Toulmin 
has undertaken to review all the 
material from the beginning, and 
has finally organized and compressed 
it into a simplified and clarified pres- 
which he 
skillfully to the Supreme 
Court decisions that he succeeds in 


entation, has keyed so 


recent 


conveying to his readers a very good 
working knowledge of present-day 
trends in this rapidly expanding field 
of law. How skillful is the selectivity 
he has exercised in achieving this 
result will be appreciated only by 
those who have attempted this task 
unaided. For many years to come, 
lawyers will be grateful to Colonel 
Toulmin for this book, and to The 
W. H. Anderson Company for the 
beauty and utility they have lavished 
upon it, in the three splendid vol- 
umes that have already been pub- 
lished, and the succeeding four 
volumes that will comprise this 
monumental work when it is finally 
completely published. 

In the arrangement and format of 
these volumes the publisher and the 
author have coéperated very felici- 
tously. 

Each volume contains a_ pocket, 







and an “upkeep service” is planned, 
to consist of cumulative pocket parts 
to be published annually that will 
keep the entire book up to date. The 
pocket parts will be in the same 
arrangement and classification of 
subjects that is followed in the vol- 
umes themselves. 

Volumes I, If and III deal with 
the statutes and their legislative 
history. Volumes IV and V will deal 
with the application of the statutes. 
Volumes VI and VII will deal with 
the enforcement of the statutes. 

Volume I comprises chapters on 
the congressional history of the 
Sherman Act, the common law back- 
ground of the antitrust acts, the con- 
cepts of interstate and foreign com- 
merce, the amendments added to the 
Sherman Act by the Miller-Tydings 
Act and the Van Nuys Act, and a 
section-by-section analysis of the 
Sherman Act. Prominence is every- 
where given to the most recent Su- 
preme Court decisions. Thus the 
chapter on common law discusses 
“size”, and the chapter on interstate 
and foreign commerce discusses base- 
ball and Gardella v. Chandler, 172 F. 
(2d) 402, (C.A, 2d 1949), and the 
chapter dealing with the comparison 
of Sections 1 and 2 of the Sherman 
Act discusses “vertical integration” 
and “horizontal integration”. 

Volume II comprises chapters on 
the Robinson-Patman Act and the 
Clayton Act, and a section-by-section 
analysis of these acts, 
which are chapters on the Federal 
Trade Commission Act and the 
Wheeler-Lea Act, and chapters on 
basing-point systems, price fixing, 
unfair competition, patents, trade- 
marks and copyrights. 


following 


Volume III comprises chapters on 
the Interstate Act, the 
Shipping Act, the Merchant Marine 
Act, the Panama Canal Act, the 
Federal Communications Act, the 
Federal Power Act, the Civil Aero- 
nautics Act, the Wilson Tariff Act, 
the Antidumping provisions of the 
Revenue Act of 1916, the Tariff Act 
of 1930, the Federal Reserve Act, the 
Export Trade Associations Act, the 
Agricultural Adjustment Act, the 
Agricultural Agreement Act, the 
Commodity Exchange Act, the Cap- 
per-Volstead Act, the Anti-Hog 
Cholera Serum Act, the Hog Virus 
Act, the Perishable Agricultural 
Commodities Act, the Fishermen’s 
Collective Marketing Act, the Packers 
and Stock Yards Act, the Trading 
with the Enemy Act, the Surplus 
Property Act of 1944, the Bituminous 
Coal Act, the Insurance Antitrust 
Moratorium Act, the Norris-La- 
Guardia Act, the Wool Products 
Labeling Act of 1939, and the Con- 
nally “Hot Oil” Act. Volume III 
closes with two chapters on the dual 
system of federal and state antitrust 
laws, and the conflict of power be- 
tween the Federal Government and 
the several states. 


Commerce 


Toulmin’s foreword in 
Volume I is so striking that it de- 
serves a review by itself. He charges 
that: 


Colonel 


The provisions of the anti-trust 
laws, as they have been enforced over 
the years, have completely changed the 
pattern of American business, Ameri- 
can commerce and industry, and our 
entire conception of property rights. 

~ . . 


The Department of Justice . . . has 
given an interpretation to the anti- 
trust laws which some feel is not 
specifically justified by the language of 
the statutes or the congressional pro- 
ceedings. 

* . . 

. . there has been scarcely a single 
instance in which the judicial branch 
of the Government has exercised its 
function of a check and balance upon 
the views of the executive branch of 
the Government. The Supreme Court 
of the United States has rarely refused 
to follow at least a substantial portion 
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of the views of the Department of 
Justice; for all practical considerations, 
the course of decisions over the years 
has been almost unanimous in support 
of the Government's anti-trust posi- 
tion. 

* * * 

The addition to the Department of 
Justice of the able Federal Bureau of 
Investigation as the agency of fact- 
finding and investigation places al- 
leged violators of the anti-trust laws 
in the position where every act, every 
paper, every conversation is vital, is 
open to investigation, and is essential 
in any action. History records that 
when a super-police force is coupled 
with and under the control of the 
prosecuting agency so that its reports 
are not independent, then we can 
expect that the reports are being 
directed to get results for litigation. 
History also records that such steps 
result in the police state. To under- 
stand the policy behind anti-trust law 
enforcement we must be realistic and 
see things as they are. 

* * + 


A new philosophy has appeared in 
the Supreme Court decisions and is 
reflected in speeches of the learned 
Justices. This philosophy .is that the 
Supreme Court is charged, not with 
the role of a balance wheel and as an 
arbitrator in the interpretation and 
enforcement of the law as it is, but 
rather as a super-executive agency 
charged with the duty of guiding the 
course of the nation by judicial deci- 
sion under the civil law doctrine that 
each case should be judged upon its 
merits with a minimum respect for 
precedent. 

* . . 

... the broad terms of the anti-trust 
laws have provided a _ convenient 
umbrella under which the social and 
economic views of the learned Justices, 
according to their philosophies and 
political bent, may write into the law 
of the land that which many men, 
learned in the law, fail to find, either 
in the statutes themselves or in the 
contemplation of Congress as set forth 
in the legislative history of these acts. 


. a study of these laws and an 
observation of their interpretation and 
enforcement is at one time a thrilling 
panorama of democracy at work and 
at other times a grim reminder that 
the ambitions, prejudices and social 
philosophies of some men can so 
temper their normal judgment as to 
render them a disturbing threat to 
judicial thought and judicial pro- 
nouncement. We do not know whether 
this disturbance is due to some preju- 
dices that should be laid aside upon 
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assuming judicial robes; or to the 
inflexibility of mind of those of us 
who are acquiring the years; or 
whether the resistance of those long 
committed to our original philosophy 
of government is the resistance to 
which Thomas Jefferson referred as 
the only safe guidance in a democracy 
—“the wisdom of the minority.” 
* ae 

... there is no dispute that the anti- 
trust laws are a broad charter of busi- 
ness control. They leave open the door 
for the enforcement by the rulers of 
this nation of their own particular 
brand of social philosophy. It is wise 
to consider that these laws are equally 
useful to the most rigid reactionary 
and the most extreme socialistic and 
communistic minds. For either of these 
extremes to enjoy a field day of judicial 
pronouncement under these laws 
would require no change in the 
statutes. I do not doubt that the able 
men who might try to enforce their 
personal views would have little 
trouble with mere word inconsistencies 
in order to present the semblance of 
uniformity of decision as a mantle 
over previous anti-trust decisions. 

. e t 


Uncertainty, not as to what has been 
done, but what will be done the next 
minute and the minute after that is 
our problem in administering these 
laws. Social regimentation and _ indi- 
vidual regimentation is going on in 
our midst. At one moment we are told 
we can have vertical integration of a 
company due to ownership of its 
dealers and distributors and in the 
next decision we are told exclusive 
dealerships are illegal. If, in using 
these volumes, you find inconsistencies, 
turn your eyes to the Bench and not 
to the Bar or the helpless author 
endeavoring to present an orderly 
report of the anti-trust laws. I am 
reminded of that trenchant word used 
by that great jurist, Judge Learned 
Hand—“logomachy”—a war of words. 

& * o 


... the anti-trust laws of the United 
States have left business in a state of 
complete uncertainty. No one can read 
the decisions in this work without 
arriving at that distressing conclusion. 
Eleven years ago the writer embodied 
in a small volume of seven hundred 
pages a summary of the anti-trust laws 
as they then existed and were then 
interpreted. In the next succeeding 
decade the changes in the law and 
decisions have been so radical and 
voluminous that it now requires seven 
volumes of nearly six thousand pages 
to record the intervening judicial 
views and the background for them. 
Before these volumes are published, 


much of what I have written may be 
obsolete and obfuscated. So, with 
Plato, you may conclude that when 
you realize you know little, it is the 
beginning of wisdom. 

- * * 

Our anti-trust laws are the most 
dangerous to our democracy that any 
nation has ever enacted in all history. 
For, under this legal cloak, it would 
be possible for a limited group of men, 
five in number, appointed for life, to 
utilize the broad provisions of these 
laws to change the entire aspect of our 
society, converting it from a democ- 
racy to a fascist state, to socialism, to 
a welfare state, to a police state, or to 
communism. 

* . * 


It can be done legally. The broad 
charter of the anti-trust laws is so 
general in character, so sweeping in 
conception, and so closely parallel in 
language to fundamental constitu- 
tional provisions that it gives com- 
plete liberty of action to the majority 
of the Supreme Court. The broad 
charter of business and commercial 
regulation possible under these laws, 
and the several dozen satellite statutes, 
make it possible to regiment business, 
industry and commerce, as well as the 
professions, labor, insurance, and 
other personal services and savings, 
into any economic pattern that a mini- 
mum of five men may decree. 

a e * 

If judges are to let their personal 
beliefs and opinions sway them, con- 
trary to the law as it is, or even within 
the framework of such broad charters 
of power as the anti-trust laws, then 
we have the same type of men that 
led to the instability of France, the 
brutality of the German regime and 
the revolutionary junta of the Russian 
politburo. In each case, history records 
that a limited group of zealots, in some 
branch of the government, has been 
able by persistence and zeal, when the 
government was not diligent in all of 
its parts, to impress their will upon 
the people. 

* as . 

When you read these seven vol- 
umes and see the course of the admin- 
istration of the anti-trust laws—the 
increasing tempo of the pressure upon 
business and commerce, the imposition 
of social philosophy of individuals 
through the medium of these laws and 
the whittling away of freedom of enter- 
prise and its constant conversion to 
narrower and narrower channels of 
activity, you begin to wonder. When 
you see the detailed police supervision 
of business by the F. B. I., heretofore 
reserved for criminals, you begin to 
wonder. 
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Can all business men be so evil? 
Nearly every one of our companies, 
our professions, our inventors, our 
laboring people, have been, at one 
time or another, directly or indirectly, 
involved in alleged violation of these 
laws. Can all these various companies 
and talented executives and able 
lawyers and the great institutions they 
represent be so evil and so wrong? 
Can business and professional men’s 
groups like the Real Estate Boards of 
America, the American Medical As- 
sociation, etc., all be of such evil 
intent and such civil and criminal 
violators of these laws? Must we, in 
enforcement of the law, make it neces- 
sary for business, in order to operate, 
to have executives constantly nursed, 
supervised, checked and regimented 
by a host of lawyers and police in- 
vestigators in order to give it even 
a semblance of survival? Must we 
organize corporations for legal war 
because the mass of Federal litigation 
is so great that no business is safe 
without an army of lawyers? 


It is not the duty of the writer to 
do more than report the law as it is 
and as it has been interpreted. I raise 
these questions because learned Jus- 
tices of the Supreme Court are re- 
peatedly raising them, Congress is 
raising them, and business and indus- 
try are following the facts of what is 
recorded in these volumes. These vol- 
umes are meant for the assistance of 
lawyers charged with these grave re- 
sponsibilities, both on the bench and 
at the bar. No man can fittingly pass 
upon an anti-trust case or advise a 
client on his methods of operation for 
the future, as well as the present, un- 
less he gives grave consideration to 
what I have set forth in this intro- 
duction. 

Colonel Toulmin’s foreword is cer- 
tain to be discussed and debated by 


lawyers throughout the United States. 


GILBERT H, MONTAGUE 
New York, New York 


American DEMOCRACY 
AND NATURAL LAW. By Cor- 
nelia Geer Le Boutillier. New York: 
Columbia University Press. $3.00. 
Pages 204. 

Careful thought and luminous 
writing have gone into the making 
of this book. Professor Le Boutillier 
will have nothing of natural law in 
its transcendental sense, as a system 


of absolute concepts derived by a 
priori methods of reasoning. If nat- 
ural law be taken to have content, 
then there can be no agreement as 
to its meaning, for it has no referent, 
or if it be taken to be without con- 
tent (Stammler) , then it is “so pure 
as to be meaningless” (see pages 160- 
170). Natural law rather raises the 
fundamental issue of the relation be- 
tween citizen and state, “the shifting, 
provocative, instructive, historical, 
human issue of liberty . . . temporal 
(not timeless) , practical (not ration- 
alistic) , replete with human tensions 
and human challenge” (pages 100- 
101). Justice is not static and abso- 
lute, it is instead concerned with 
achieving a workable compromise 
between freedom and security, a 
compromise that is workable “at 
that time, at that historic moment, 
in those circumstances” (page 103) . 
To approach the problem of justice 
on the basis of “a rationalistic con- 
cept ...a@ priori... removed from 
criticism and critical analysis from 
day to day”, is to place “mankind, 
with the wool over its eyes, ... ona 
volcano” (pages 105-106). Instead 
the approach must be empirical in 
technique and utilitarian in objec- 
tive. The end of the legal system “‘is 
to conserve and promote the well- 
being of the citizens who come under 
it, not to conserve and promote any- 
thing so equivocal as man’s essential 
nature” (page 162). The “criteria 
are utilitarian and considerations of 
what is expedient for the community 
concerned: expedient to bring out 
and develop those rich and varied 
human values latent in individual 
and group” (page 175). 

These are not the assured, dog- 
matic utterances of the traditional 
natural law philosopher. We look 
rather to Hume, Bentham, Mill, 
James, Dewey for their inspiration. 
Professor Le Boutillier submits that 
the ethical theories of “‘self-realiza- 
tion, utilitarianism, and pragmatism, 
are mutually supplementary and 
interdependent” (page 14). “For 
mankind to cleave to the hope of 
individual betterment on a wide 
scale requires a criterion of growth 
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in a social context, a utilitarian 
frame of reference, and free prag- 
matic tests” (page 91). So defined, 
their interdependency is demon- 
strable. But reconciliation can only 
be had by casting aside “‘natural law” 
and instead placing our ethical sys- 
tem exclusively in the domain of 
“positive law”, an impossible step 
for any natural law exponent to 
take. When law is seen as emerging 
from observable human conduct in 
many cultural situations (page 102), 
it ceases to be “natural” or “divine” 
in origin. 

Consistently with this empirical 
approach, human rights cease to be 
postulates and instead become his- 
tory, in the sense that they are 
evolved rather than endowed (pages 
130, 178). Their significance is de- 
rived from “institutional clarifica- 
tion, endorsement, and implementa- 
tion” (page 129) . Yet somehow their 
existence becomes to Professor Le 
Boutillier, as indeed they do to all 
of us in the Western democratic 
world, something of a “Pattern in 
Heaven” (page 182), a higher order. 
Admittedly history may have placed 
that pattern of human rights in the 
Western world, but does history tell 
us why it is “a pattern, high and 
awful indeed” (ibid.)? For this latter 
assertion also proof is imperative, if 
Professor Le Boutillier’s empirical 
approach be logically followed to its 
end. 

Within the framework of the 
philosophical references cited the 
author has consistently and carefully 
developed her thesis. Occasional 
phrases, such as those quoted above 
of “growth in a social context” and 
“institutional clarification”, suggest 
the influence of Elijah Jordan, but 
no reference is made to his significant 
contributions to ethical theory. No 
discussion of the réle of the indi- 
vidual in a democratically organized 
society can afford to overlook the in- 
stitutional school of Jordan, Hauriou 
and others. Careful and thorough 
scholarship is shown in the chapter 
on “Natural Law in America”; its 
content admirably buttresses the au- 
thor’s main thesis. One wonders 
whether Lochner v. New York, Adair 
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v. United States and Coppage v. 
Kansas at pages 145 and 146 would 
have been accepted at their face 
value, in their individualistic terms, 
had cognizance been taken of Thor- 
stein Veblen’s! or Thurman Arnold’s? 
discussions of the problems created 
by the judicial application of a 
natural law philosophy in an indus- 
trially organized society. Considera- 
tion of their pungent comments and 
of the illuminating analysis of the 
historical significance of natural law 
in Friedmann’s Legal Theory® and 
Stone’s The Province and Func- 
tion of Law* might have brought 
increased depth to a work that cer- 
tainly is not lacking in inspiration or 
poetic insight. 
KENNETH S. CARLSTON 


University of Illinois 
Urbana, Illinois 


Recorps OF THE COURT OF 
CHANCERY OF SOUTH CARO- 
LINA, 1671-1779. Edited by Anne 
King Gregorie, with a legal intro- 
duction by J. Nelson Frierson. The 
American Historical Association. 
$10.00. Pages 376. 

The title of this book accurately 
describes its contents, and it is an 
invaluable collection of ancient colo- 
nial court records of interest not 
only to South Carolina but to other 
states as a part of the history of the 
establishment of chancery courts in 
America, The careful editing of this 
book by Anne King Gregorie, editor 
of the South Carolina Historical and 
Genealogical Magazine, is to be com- 
mended, and her “historical intro- 
duction” is quite interesting and 
informative; and so is the “legal 
introduction” by J. Nelson Frierson, 
Dean Emeritus of the University of 
South Carolina Law School. These 
two introductions contain much im- 
portant explanatory matter. 

The South Carolina reports of de- 
cisions commence with | Bay’s Law, 
the first case reported therein having 
been heard in 1783. And the first 


. The Theory of Business Enterprise (1927) 269- 


. Folklore of Capitalism (1937) 
. E.g., pages 48-58. 
. Pages 230-238. 
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volume of equity cases is that of 
1 Desaussure’s Equity (edited by 
the distinguished Chancellor Desaus- 
sure), and the first case reported 
therein was heard as late as 1810, 
but the Desaussure reports extend 
back to 1784. It thus appears that 
the book under review supplies the 
missing link in South Carolina legal 
history with reference to the courts 
of equity, beginning with the pro- 
prietary government, and then con- 
tinuing under the royal government 
until the American Revolution. 


As might be expected, the actual 
administration of these very early 
courts, designedly conducted for a 
time by laymen without lawyers’ 
assistance, was like that of all primi- 
tive processes of government; but it 
will be remembered that John Locke 
formulated the fundamental con- 
stitutions of South Carolina, at the 
instance of the proprietors, and the 
Court of Chancery was planned to 
consist of one proprietor, called the 
chancellor, and his six counsellors 
called the vice chancellors; and of 
course it was to be a court of con- 
science; but, as actually set up, the 
jurisdiction of equity was vested in 
the governor and council, called the 
Grand Council. 


However, the more complete estab- 
lishment of the South Carolina court 
of chancery took place upon the 
overthrow of the proprietary govern- 
ment, which was succeeded by the 
royal government; and under the 
act of 1720 the governor and council 
were deprived of their chancery 
powers, but were authorized to ap- 
point a chancellor, subject to re- 
moval only by the King. But, as 
is well said by the editor, despite 
structural changes, the chancery 
court did not vary from the English 
concept of a “court of conscience” 
for the administration of the eternal 
principles of equity. Yet it appears 
that there was at one time a definite 
lack of efficiency in the South Caro- 
lina courts, because of the long con- 
tinuance of some of the equity cases. 
However, voluminous records in 
equity cases sometimes indicate that 
much time is required for their 
completion; and one is reminded 


of a saying by a noted English lawyer, 
that he preferred the tardy justice 
of the chancellor to the swift in- 
justice of the vice chancellor. 

The separation of the chancery 
courts from the law courts of South 
Carolina continued until the adop- 
tion of the Constitution of 1868, 
pursuant to which jurisdiction both 
at law and in equity was vested in 
the judges. The Constitution of 1868 
was followed by the adoption of the 
“Field Code” of procedure, which 
remains in effect with relatively few 
amendments. But it may be observed 
that in this state the distinction 
between law and equity, not only 
with regard to underlying principles, 
but with reference to the mode of 
trial, continues to be most carefully 
preserved, and nearly all the chan- 
cery cases are tried by the judge, 
with or without reference to the 
master and without the intervention 
of a jury. It is true that there is a 
statute that, under certain circum- 
stances, permits the trial by jury of 
issues arising out of equity in which 
the verdict would have the force and 
effect of a verdict at law. But pur 
suant to this statute the matter is 
wholly at the discretion of the trial 
judge, who may decline to submit 
issues under the statute or may in- 
stead submit them for the enlighten 
ment of the conscience of the court 
only, or may decline to submit them 
at all. Momeier v. McAlister, 190 
S. C. 529, 3 S. E. (2d) 606. 


The ancient records in the book 
before us frequently remind us of 
the riches of our inheritance in the 
gift of equity, which acts in personam 
(while law acts in rem), to the end 
that the defendant may be required 
to do right or to refrain from doing 
wrong, thus promoting ethics and 
good conscience. Incidentally, it may 
be recalled that a great South Caro- 
lina jurist once said that encomiums 
upon the common law of England 
ought always to add that it might 
have been intolerable but for the 
creation of the system of equity. 

A debt of gratitude is indeed due 
to the editor of the volume under 
consideration, and also to Dean 
Frierson who continues his distin- 
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euished service to the Bench and 
Bar although retired from active 
duty. 

L. D. Lint 


Marion, South Carolina 


Tue SENSE OF INJUSTICE: AN 
\NTHROPOCENTRIC VIEW OF 
LAW. By Edmond N. Cahn. New 
York University Press: Washington 
Square, New York, 1949. $3.50. Pages 
196. 

[his is scarcely the place to review 
the now famous review of this vol- 
ume by Judge Frank in the New 
York Times, but certainly likening 
the author to Dewey, James and 
Whitehead and hailing the book as 
the best work on justice since Aris- 
totle is, to say the least, an imposing 
challenge to any subsequent reviewer. 
lo embrace a fellow realist, to herald 
“an anthropocentric view of law” 
and to find in this book a philosophy 
for reformers, as Judge Frank does, 
can all be accomplished without the 
superlatives from which one can 
respectfully dissent. 

The author stresses the funda- 
mental antitheses of legal theory: 
justice and power, freedom and 
order, security and change, and he 
endeavors to arrive at the anthro 
pological, factual content of these 
controversies by looking the facts 
squarely in the face. He, therefore 
scorns, on the one hand, the absolutes 
of a natural law approach and, on 
the other, the confinements and re- 
strictions of legal positivism. Cahn 
poses a “fresh analysis”, meaning 
thereby an effort “to think things 
through without conscious borrow- 
ing. Everything here is original and 
very little is novel.” This is a cute, 
pontifical way of introducing the 
thesis, but the sequel scarcely justifies 
the claim. 

The clue offered to unravel the 


recognized antithesis is to observe 
the part played by the sense of in- 
justice, which he finds is a general 
phenomenon operative in the law, 
a phenomenon with ethical import 
and more than an ethical nature 
inasmuch as it enters into the shap- 
ing of law. “It denotes that sympa- 
thetic reaction of outrage, horror, 
shock, resentment, and anger, those 
affections of the viscera and abnor- 
mal secretions of the adrenals that 
prepare the human animal to resist 
attack.” What more is this than an 
analysis of the psychological impetus 
to law, the violent reaction to do 
something about irksome injustice? 
This may be presented “without 
conscious borrowing”, but is it much 
different from Westermarck’s recog- 
nition, as far back as 1906, that be- 
hind law and custom there is the 
emotion of disapproval? There may 
be an acknowledgement that there 
is “very little novel”, but that still 
does not justify dismissing Petrazycki, 
a significant predecessor in the psy- 
chological theory of law, with an 
argumentum ad hominem. 

In his further analysis of the term, 
“sense of injustice”, Cahn stresses the 
dual components, “an indissoluble 
blend of reason and empathy,” to 
the results of which he applies a 
pragmatic test: “The sense of in- 
justice is right insofar as its claims 
are recognized in action. Its logical 
justification must be found in its 
efficacy. . . .” He then examines in- 
stances of the causative power of the 
sense of injustice and he concludes 
therefrom that, “The sense of in- 
justice is thus an active, spontaneous 
source of law, contributing its cur- 
rent to the juridic stream.” It “assists 
propositions of law to find their 
application in particular cases, while 
it expands or erodes the propositions 
themselves”. 

On the question of the antithesis 
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of justice and power, with the fore- 
going background of the part played 
by the sense of injustice, Cahn out- 
lines the evolutionary stages or levels 
of power and he finds the possibility 
for a synthesis of justice and power 
in the highest level, the so-called 
assensual stage where “authority is 
exercised with the active concurrence 
of the governed . . . the stage of the 
enlightened and alert electorate, of 
vocal public opinion informed and 
deliberate”. 

A similar touchstone unravels the 
antithesis of freedom and _ order. 
Here we are told that the genesis of 
the will to be free is found psy- 
chologically in the urge to get out 
of the confining womb, even as Bien- 
enfeld and Petrazycki before him 
found the genesis of justice in the 
nursery. Cahn adds that it is the 
sense of injustice that keeps the mo 
bility of freedom on the right path. 
This chapter affords an interesting 
analysis of horizontal and vertical 
mobility of man and also mobility 
in the ideas of man. 

With respect to the part played 
by the sense of injustice in the last 
antithesis, security and change, Cahn 
finds that: “The sense of injustice, 
though subtle, does not pretend to 
remedy insecurities that may arise 
out of exceedingly intimate experi- 
ences . . . it can reduce the burden 
of guilts which have a societal origin; 
it can furnish an assurance of mutual 
solidarity and protection; and it can 
push out the horizons of individual 
personality.” 

The author concludes with a salu- 
tary reémphasis of the fact that the 
sense of injustice of which he speaks 
is neither infinite nor infallible. It 
is essentially inviting and worthy of 
recognition just because it is anthro- 
pocentric. 

LesTER E. DENONN 
New York, New York 
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Antirrust LAW—“Conspiracy 
and the Anti-Trust Laws”: In the 
January-February issue of the /linois 
Law Review (Vol. 44, No. 6; pages 
743-768), Professor James A. Rahl 
surveys the ingredients of a “con- 
spiracy” for purposes of the Sherman 
Act, pointing out that since the lan- 
guage of Section 1 prohibits con- 
spiracies, combinations and contracts 
in restraint of trade, but not uni- 
lateral restraints, it has been neces- 
sary to extend the doctrine of con- 
spiracy to include the officials and 
subsidiaries of a corporation that 
engages in trade-restraining practices 
by itself. In addition, there has been 
an expansion of the definition of con- 
spiracy to monopolize to include 
“conscious parallelism” of individ- 
ual action. The author concludes 
that the attempt of the courts to fit 
such results into the statutory lan- 
guage is rather baffling but never- 
theless in line with making the Sher- 
man Act “the economic document 
that it needs to be”. (Address: Il- 
linois Law Review, Northwestern 
University School of Law, 357 East 
Chicago Avenue, Chicago 11, IIL; 
price for a single copy: $1.25.) 


Antitrust LAW—The Spring, 
1950, issue of Law and Contemporary 
Problems (Vol. 15, No. 2; pages 123- 
310, is devoted to a symposium on 
“Delivered Pricing”. Professor Lan- 
don (“Geographic Price Structures”’) 
gives a historical analysis of delivered 
pricing and Professors Mund (“The 
Development and Incidence of De- 
livered Pricing in American Indus- 
try”) and Stocking (“The Economics 
of Basing Point Pricing’’) discuss the 
various economic issues involved, 
with Professor Stocking summarizing 
the arguments of the various schools 
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of economists in this field. Professor 
Herbert (“Delivered Pricing as Con- 
spiracy and Discrimination: The Le- 
gal Status”) and Messrs. Kittelle and 
Lamb (“The Implied Conspiracy 
Doctrine and Delivered Pricing’’), 
and Simon (“The Fantasy of the 
Phrase ‘Injury to Competition’”) 
discuss the decisions of the Federal 
Trade Commission and of the federal 
courts on delivered pricing, includ- 
ing the problems raised by the Stand- 
ard Oil case pending in the United 
States Supreme Court. Finally, Pro- 
fessor Latham (“The Politics of Bas- 
ing Point Legislation”) discusses the 
legislation regarding delivered pric- 
ing pending in Congress that pur- 
ports to clarify the alleged confusion 
in this field. (Address: Law and Con- 
temporary Problems, School of Law, 
Duke University, Durham, N. C.; 
price for a single copy: $1.25.) 


CopyrIGHTS—“Protection of the 
Content of Radioand Television Pro- 
grams by Common Law Copyright”: 
An article by Harry P. Warner in 
the February issue of the Vanderbilt 
Law Review (Vol. 3, No. 2; pages 
309-340) discusses the nature of 
common law copyright in detail and 
explains the differences between it 
and statutory copyright. The author 
concludes that neither a broadcast 
nor a telecast constitutes a general 
publication so as to divest the author 
of his so-called common law copy- 
right, or absolute property right, in 
the production. Three very recent 
California cases that make significant 
contributions to the law in this field 
are thoroughly considered, and the 
question is raised as to how far Erie 
v. Tompkins requires that the prob- 
lem of common law copyright be 
treated as one for local law. (Address: 


Vanderbilt Law Review, Vanderbilt 
University School of Law, Nashville 
4, Tenn.; price for a single copy: 
$1.50.) 


CorporaTIONs—“The Corpo- 
rate Director: Can His Hands Be 
Tied in Advance”: Edmund T. 
Delaney, writing in the January issue 
of the Columbia Law Review (Vol. 
50, No. 1, pages 52-66), deals with the 
legal problems arising from stock- 
holder and director agreements in 
connection with the management of 
small, closed corporations. Many such 
managerial agreements still have an 
unsettled status in the law. It is the 
author’s thesis that what law there 
is on these matters has developed 
largely with reference to large cor- 
porations whose securities are widely 
distributed, and that certain pro 
posed criteria designed to validate 
such agreements for closed corpora- 
tions will provide adequate safe- 
guards in such cases and bring the 
law more nearly into conformity with 
business practices and reality. (Ad- 
dress: Columbia Law Review, Kent 
Hall, Columbia University, New 
York 27, N. Y.; price for a single 
copy: $1.00.) 


I nrerNATIONAL LAW — “The 
U. N. By-Passes the International 
Court as the Council’s Advisor, a 
Study in Contrived Frustration”: In 
the February issue of the University 
of Pennsylvania Law Review (Vol. 
98, No. 3; pages 285-319), Louis B. 
Wehle advances the thesis that the 
Soviet Union has contrived the frus- 
tration of the U. N. as an agency for 
reducing international friction. This 
the U.S.S.R. has done by smothering 
with its veto all security council ac- 
tion looking toward asking the ad- 
vice of the International Court on 
matters where peace is threatened. 
The use of the veto power for such 
purposes is, according to the author, 
a violation of the provision of the 
Charter, and it is time that the 
United States and the United King- 
dom cease to acquiesce in this dis- 
torted interpretation and insist that 
Russia cannot legally block with its 
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single vote a request by the Council 
to the Court for an advisory opinion. 
(Address: University of Pennsylvania 
Law Review, Law School, University 
of Pennsylvania, Philadelphia 4, Pa.; 
price for a single copy: $1.00.) 


S ALES—“The Law of Sales in the 
Proposed Uniform Commercial 
Code”: In this article in the February 
issue of the Harvard Law Review (Vol. 
63, No. 4; pages 561-588), Professor 
Samuel Williston takes the position 
that the proposed Commercial Code 
drafted by the Commissioners on 
Uniform State Laws and the Ameri- 
can Law Institute should not be 
enacted. Objecting principally to 
Article II of the Code, relating to 
sales, the draftsman of the present 
Uniform Sales Act criticizes the dif- 
ference in wording between the pres- 
ent law and the proposed code on 
the ground that, even though it was 
not intended that principles be 
changed, the existing precedents will 
inevitably be subject to attempts at 
alteration in future cases. Partic- 
ularly attacked are the sections that 
fix the rights of buyer and seller ir- 
respective of title, thereby making a 
fundamental feature of the law of 
property immaterial. This “misfit” 
with other legislation and the whole 
body of the common law appears to 
Professor Williston to be “fatal”. 
Elimination of the common law ef- 
fect of title also produces unsatisfac- 
tory provisions in the new code con- 
cerning risk of loss, and the attempt 
to introduce different rules for trans- 
actions between “merchants” and 
transactions between other buyers 
and sellers will only cause needless 
difficulties and litigation. The new 
Statute of Frauds section is termed 
“the most inconoclastic in the Code”’. 
Che over-all objection of the author 
to the technique of making sweeping 
changes in existing law, rather than 
pursuing a course of amendment, in 
his opinion irremediably vitiates the 
desirability of the whole proposed 
Code. (Address: Harvard Law Re- 
view, Harvard Law Review Associa- 
tion, Gannett House, Cambridge 38, 
Mass.; price for a single copy: $1.00.) 


TaxaTion—“£qualization of 
Tax on All Individuals with the 
Same Aggregate Income Over Same 
Number of Years’: In the January 
issue of the Columbia Law Review 
(Vol. 50, No. 1; pages 1-28), this arti- 
cle by M. Francis Bravman is ex- 
tremely provocative. He proposes a 
workable and “practical averaging 
method which would give continuity 
to federal income, allow payment 
of the tax when the individual is 
able to pay, and at the same time 
equalize the tax on fluctuating and 
stable incomes”. The plan is based 
upon the so-called “progressive aver- 
aging” method, and charts showing 
the simplicity with which tax calcu- 
lation can be made under the pro- 
posed plan are included. The article 
also demonstrates the ability of the 
system to handle easily any increases 
or decreases in tax rates that Con- 
gress might enact. Problems raised 
in special types of cases, such as in- 
vestment income and capital gains 
or losses, are discussed. For those in- 
terested in an equitable scheme of 
taxation, a careful study of the arti- 
cle should prove most enlightening. 
(Address: Columbia Law Review, 
Kent Hall, University, 
New York 27, N. Y.; price for a single 
copy: $1.00.) 


Columbia 


Taxation--rhe Case of the 
Forgotten Basis: An Admonition to 
Victims of Internal Revenue Code 
Section 115(g): In the February issue 
of the Michigan Law Review (Vol. 
48, No. 4; pages 465-482), Richard 
Katcher undertakes to apply a little 
“common law of taxation” analysis 
to a problem with which the In- 
ternal Revenue Code fails to deal: 
when corporate stock is cancelled 
under circumstances requiring the 
treatment of the proceeds as a tax- 
able dividend under Internal Rev- 
enue Code Section 115 (g), what 
happens to the cost basis? Is it ig- 
nored, thus preventing the share- 
holder from recouping his invest- 
ment tax-free? Does the basis jump to 
retained stock? Is the shareholder en- 
titled to a loss deduction? If so, how 
is it to be computed? And is it a 
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capital loss? The author concludes 
that the shareholder should be con- 
sidered to have suffered a capital loss 
to the extent of the entire adjusted 
cost basis of the cancelled stock. (Ad- 
dress: Michigan Law Review, Uni- 
versity of Michigan, Ann Arbor, 
Mich.; price for a single copy: $1.00.) 


Taxation — “The Valuation of 
Close Held Stocks: A Lottery in Fed- 
eral Taxation”: In the February is- 
sue of the University of Pennsylvania 
Law Review (Vol. 98, No. 3; pages 
367-379), Professor Ralph S. Rice 
describes the uncertainty existing in 
the determination for tax purposes 
of the value of closely held stock, in- 
dicating the remediless position of 
the taxpayer when the Commission 
has set a value and has stated that 
“all relevant factors” have been con- 
sidered in arriving at this figure. The 
author intimates that any kind of 
certainty would be more desirable 
than the current morass, and sug- 
gests that the single standard of net 
asset valuation be adopted. The arti- 
cle contains a good review of the ex- 
isting cases, (Address: University of 
Pennsylvania Law Review, Law 
School,. University of Pennsylvania, 
Philadelphia 4, Pa.; price for a single 
copy: $1.00.) 


Taxation—“Taxpayers Rul- 
In the January issue of the 
Tax Law Review (Vol. 5, No. 2; 
pages 105-118), J. P. Wenchel, form- 
erly Chief Counsel of the Bureau of 
Internal Revenue, outlines the his- 
tory, the effect, and the mechanics of 
the rulings issued by the Bureau to 
taxpayers upon specific questions. 
Mr. Wenchel, now in private prac- 
tice, is well qualified to advise and 
appraise on matters such as the pres- 
ent one, where practical experience, 
not legal analysis, is the only avail- 
able guide to action. Tax practition- 
ers are here given a chance to share 
the author's experience in this field, 
(Address: Tax Law Review, New 
York University School of Law, 100 
Washington Square East, New York 
3, N. Y.; price for a single copy: 
$2.00.) 


ings”: 
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® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Buying a Corporation for Immediate Liquidation 


® Where a corporation is bought for 
immediate liquidation there is grow- 
ing authority for disregarding the 
corporate form and treating the 
transaction as a purchase of assets 
rather than stock. This new doctrine 
is based on a realistic analysis of the 
buyer’s intention in acquiring and 
liquidating the corporation. 

The problem first arose where one 
corporation wanted to buy the assets 
of another but, for various business 
reasons, was unable to do so directly. 
Instead, the acquiring corporation 
was compelled to purchase the stock 
of the selling corporation, with the 
definite intention of liquidating the 
latter immediately in order to pick 
up its assets. Was the basis of these 
assets to the buying corporation (for 
both depreciation and computing 
gain or loss) to be an entirely new 
one based on the price paid for the 
stock, or should the old depreciated 
book basis of those assets in the hands 
of the acquired corporation be car- 
ried over? 

In a number of cases (e.g., Kop- 
pers Coal Company, 6 T. C. 1209; 
Commissioner v. Ashland Oil & Re- 
fining Company, 99 F. (2d) 588, cert. 
den. 306 U. S. 661; Peoples Water & 
Gas Company, T. C. Memo Dkt. No. 
11837, June 1, 1948) involving pre- 
1936 years, it was to the taxpayer's 
advantage to claim the higher price 
paid for the stock as a new basis. In 
each case the taxpayer corporation 
argued that it was in substance buy- 
ing and paying for assets, although 
the transaction took the technical 
form of a purchase of stock followed 
by a corporate liquidation. In each 
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case the courts found as a fact that 
the taxpayer intended to and did buy 
the assets of the corporation that was 
purchased and liquidated. And tax- 
payers won all these cases on the 
ground that the tax consequences 
were to be governed by the substance 
rather than the technicalities of the 
transaction. 

This problem was _ highlighted 
when the lower courts began to in- 
terpret the Supreme Court's Court 
Holding Company decision. (Com- 
missioner v. Court Holding Com- 
pany, 324 U. S. 331.) Selling corpor- 
ate assets at a profit became quite a 
tax gamble in the absence of any rea- 
sonably certain standard for avoid- 
ing double taxation. There was al- 
ways the risk that the sale of the 
assets by the stockholders after liq- 
uidation would be attributed to the 
corporation, thereby resulting in one 
tax to the corporation and another 
to the stockholders in liquidation. 
See the discussion of this problem in 
“Tax Notes”, April, 1949, 35 A.B.A.]. 
346. 

Until the Supreme Court's Cum- 
berland decision (United States v. 
Cumberland Public Service Com- 
pany, 338 U. S. 451) brought some 
order out of the confusion, one 
method of mininzizing the risk of 
double tax was to resort to the old 
approach of having the purchaser 
buy the stock with the intention of 
acquiring the assets through imme- 
diate liquidation of the acquired 
corporation. 

However a new difficulty presented 
itself with respect to this method. 
Since 1936 a provision in the tax law 


specifically made the liquidation of 
a subsidiary corporation tax-free un 
der certain conditions. If that were 
applied the buyer's basis for the as 
sets would have to be that: of the 
liquidated corporation rather than 
the price paid for the stock. Would a 
court disregard the specific provision 
making the liquidation of a sub 
sidiary tax-free, in favor of a realistic 
analysis of the transaction as merely 
a roundabout method of buying as- 
sets? In the three earlier cases the 
court’s choice lay between applying 
the more general reorganization pro- 
visions to the facts or construing the 
sale as one of assets rather than stock. 


Some tax men felt that the more 
specific provision covering liquida- 
tion of a corporate subsidiary might 
compel a court to treat the transac. 
tion as a sale of stock followed by 
corporate liquidation even though 
the facts could support a conclu. 
sion that the buyer actually wanted 
the assets. A recent Tax Court deci- 
sion (Kimbell-Diamond Milling 
Company, 14 'T. C. No. 10) involving 
a post-1935 year indicates that the 
more specific subsidiary liquidation 
provision has not changed the atti- 
tude of the Interestingly 
enough, the Commissioner himsell 
argued for treating the transaction as 
a sale of assets because, on the facts 
of the case, the basis in the hands ot 
the acquired corporation was highe1 
than the buyer’s cost basis for the 
stock. In holding for the Commis 
sioner the Tax Court cited the olde: 
cases as authority for its conclusion 
that the intention of the buyer de 
termined what was being bought. 


courts. 


The latest case in this series (Rut/ 
M. Cullen, 14 T. C. No. 44) involves 
the purchase and liquidation of a 
corporation by an individual. Be- 
cause the taxpayer was unable to 
agree with his costockholders in a 
closely owned corporation, he bought 
them out with the specific intention 
of immediately liquidating the cor- 
poration and continuing the business 
as an individual proprietorship. The 
price he paid for his costockholders’ 
shares was higher than the market 
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value of the corporation’s assets. He 
claimed that the corporate liquida- 
tion gave him a capital loss on the 
shares he acquired from his costock- 
holders. 

Che Tax Court once again upheld 
the Commissioner’s use of the “inten- 


tion” approach. It pointed out that 
the taxpayer’s specific purpose in 
buying the stock was to obtain the 
corporate assets and the right to op- 
erate as a sole proprietorship. After 
liquidating the corporation he had 
exactly what he had paid for when 
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® The author of this article, Soia Mentschikoff of the New York Bar, is one of the most 


distinguished of the country’s younger women lawyers. She writes here of the drafting 


procedures employed in the preparation of the new Uniform Commercial Code, on 
which she is serving as Associate Chief Reporter for the American Law Institute and 
the National Conference of Commissioners on Uniform State Laws. Miss Mentschikoff 


has been active in private practice, particularly in the commercial law field, since 1938, 
and she was Visiting Professor of Law at the Harvard Law School during the years 


1947-1949. 





The Uniform Commercial Code 
An Experiment in Democracy in Drafting 


By Soia Mentschikoff 


® Much has been written and more 
is in process on the history, scope 
and subject matter of the Uniform 
Commercial Code, which is being 
presented for final adoption by the 
\merican Law Institute and the Na- 
tional Conference of Commissioners 
on Uniform State Laws. Little or no 
attention has been paid thus far to 
its unique contribution to the meth- 
ods of statutory drafting. Yet the 
Code represents a vital and striking 
illustration of the democratic process 
at work in a field heretofore deemed 
to be a field suited only to work by 
“experts”. What was this process? 
General supervision and adminis- 
tration of work was placed in the 
hands of the Editorial Board, a group 
of five men—two representing each of 
the parent organizations, and the 
Chief Reporter. There was then cre- 
ated a “central drafting staff” consist- 
ing of the Chief and Associate Chief 
Reporter. Each Article of the Code 
was then given one or two draftsmen 
or Reporters and an advisory group 


of six. Of necessity, by and large, the 
draftsmen were teachers of law. With 
one exception all had had consider- 
able experience in practice. The ad- 
visers consisted primarily of practi- 
tioners and judges. It is to be noted 
that thus far only about fifty lawyers 
were involved in the drafting proc- 
ess. True, they represented geograph- 
ical areas from St. Johnsbury, Ver- 
mont, to Los Angeles, California, 
with a corresponding range of prac- 
tical experience and diversity of in- 
terest, but their number was still 
limited, and the nonlawyers, the 
business, storage, and banking and 
finance operating men, as opposed 
to their attorneys, were not yet ac- 
tively in the picture. 

The individual draftsmen sought 
to bring this latter group into the 
process. Informal consultations and 
factual studies of operations and cus- 
toms took place with these operating 
men. These started prior to the cre- 
ation of the first drafts and contin- 
ued right through the final draft. 
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he bought the stock. Therefore, he 
suffered no loss. 

From these recent cases, it can be 
seen that the “intention” approach 
is becoming more clearly developed 
as a modern doctrine, especially since 
the Commissioner has begun to use it. 


Perhaps twenty-five or thirty such 
persons were consulted. True, they 
ranged from small country bankers 
to large metropolitan bankers, from 
stock exchange brokers and commod- 
ity dealers to merchants and man- 
ufacturers, from warehousemen to 
freight forwarders, from small f- 
nance companies to the giants of the 
industry, but again the number was 
limited, and it was somewhat bound 
by the geographical areas accessible 
to the draftsmen. 


We come now to the method of op- 
eration and the consequent broaden- 
ing of the participation base. The in- 
dividual draftsmen prepared drafts; 
these drafts were torn up and revised 
in consultation with the central draft- 
ing staff; those drafts in turn were 
again put through detailed testing 
and correction by the advisers; the 
lay group was consulted in the course 
of each redraft. When this process 
had occurred a minimum of three 
times, a “tentative draft” was circu- 
lated to the Council of the Institute 
and either the Commercial Acts Sec- 
tion or the Property Acts Section of 
the Conference. Until 1948, these 
groups met separately. 


I trace the Institute experience 
first, because they always met in the 
earlier part of the year. The Council 
of the Institute added about twenty- 
five lawyers and judges to the work- 
ing group. Although the geograph- 
ical areas represented were extremely 
diversified, it was primarily the met- 
ropolitan centers that thus achieved 
further participation in the drafting 
process. Each section of the draft, 
each line and word—sometimes, to the 
despairing draftsmen it seemed, each 
comma—was scrutinized and fought 
over. The inevitable result was that 
each “tentative” draft had again to 
be redrawn—draftsmen to central 
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staff to advisers. The redrawn “tenta- 
tive” draft then was presented to the 
membership of the Institute. 

The membership is about 800 
strong. I do not recall any meeting at 
which all were present. The largest I 
recall is the meeting on sales in 1944 
when about 450 attended. The typ- 
ical meeting, until the practice of 
dividing the house to speed up work 
originated in 1948, ranged from 200 
to 300. 

Many lawyers have suggested to 
me that these presentations to the 
Institute membership must have had 
but a limited utility. This is not the 
fact. The members not only ranged 
geographically but also varied from 
small-town practice to counsel for 
our biggest banks in our biggest met- 
ropolitan areas. The discussions did 
not cover each comma, but each sec- 
tion was presented along with ex- 
planatory remarks and with full in- 
dication of any diversity of opinion 
either among the staff or the Council 
or between the staff and the Council. 
Literally, hundreds of issues were de- 
bated and settled by majority vote— 
not once but several times as subse- 
quent drafts of the same sections 
appeared. We can safely say that at 
these meetings, the democratic proc- 
ess had started. The “tentative drafts” 
were recommitted in a torn and hag- 
gard aspect to the draftsmen, their 
advisers and the Council for further 
meditation and prayer. 

Since the Conference met next, the 
redrawn drafts—draftsmen to central 
staff to advisers—next went to the 
Sections of the Conference. These 
sections contained about twenty-four 
new lawyers and judges. The general 
practitioner predominated. Again the 
review down to the very commas, 
but this time, because of time limi- 
tations, a redraft was made on the 
spot and that redraft went to the 
Conference floor, sitting as commit- 
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tee of the whole. My recollection is 
that the attendance here was approx- 
imately 80 to 100 with the same pre- 
dominant flavor as its Sections pos- 
sessed. Section-by-section and line-by- 
line consideration of a Uniform Act 
is the pride and tradition of the Con- 
ference floor. It followed that tradi- 
tion. The bleeding “tentative” draft, 
still “tentative” or even in some Cases 
labeled ‘Preliminary Tentative”, re- 
turned to the draftsmen and advisers. 

More than 800 lawyers had chewed 
on substance and form, more than 
twelve drafts had been expended 
and still the material was tentative. 
Issue upon issue had been settled, 
however, not by fiat or by special in- 
terest but in the democratic process 
of free discussion and free vote after 
full opportunity to be heard. 

It was time now to further broaden 
the base. Experts in various fields— 
that is, attorneys representing special 
interests—were then consulted. The 
desperation with which they tried to 
meet the demands on their time oc- 
casioned by the changing drafts was 
matched only by the graciousness 
with which they gave of their time. 
The broadening of the base had, how- 
ever, brought in the special pleaders. 
The safeguard lay in the democracy 
of the drafting process itself, for all 
of the steps previously outlined con- 
tinued through “Tentative Final” 
and “Proposed Final” with the one 
difference that the Institute and the 
Conference were now meeting jointly 
instead of separately. 

By the spring of 1949, it could 
safely be said that about five to six 
hundred lawyers had been over one 
or more articles of the Code and that 
over 200 had participated in debate, 
discussion and vote on all the arti- 
cles. At that time, too, the articles 
which theretofore had been presented 
singly were combined into a code. 
Some of the articles had already re- 


ceived a vote of tentative final ap- 
proval by the two organizations, a 
few were not yet that far advanced. 
At this point, the final step in the 
democratic process was taken. All 
bar associations, business, banking, 
warehouse and farming groups were 
invited and urged to go over the 
draft and make such suggestions and 
criticisms as they deemed fit. Mean- 
time, of course, work on the integra- 
tion of the articles and revision of 
those not yet satisfactory to the staff 
and their advisers continued. Two 
supplements, one in September and 
one in October, were issued to re- 
place some of the material in the 
May, 1949, printing. 

The results of that invitation are 
still coming in, but to our present 
knowledge, the invitation has led to 
detailed study of the Code by at least 
225 additional lawyers and by a large 
group of business men, warehouse- 
men and bankers whose exact num- 
ber we cannot estimate. 

As the Conference and Institute 
thus come to their final set of votes 
on May 17, the democratic process 
will culminate. More than 1,000 law- 
yers and laymen will have partici- 
pated in the formulation of the 
Code. No one of these participants 
agrees with all its substance, but 
neither does any draftsman agree 
with all its substance. That is the 
virtue and the pride of the Code. It 
does not represent the view of any 
single person or special interest 
group. It is that thing unique in our 
law—a statute representing the com- 
posite judgment of a tremendously 
variegated group of lawyers who 
have sat in detailed and free debate 
for more than six years on issues 
which cut across all the segments of 
our commercial life and who will on 
the final vote in joint session resolve 
those issues in the most democratic 
fashion yet attempted by our Bar. 
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Views of Our Readers 








® Members of our Association are invited to submit short communications expressing 
their opinions, or giving information, as to any matter appearing in the Journal or 
otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. 


The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 
is not responsible for matters stated or views expressed in any communication. 





Finds Insurance Article 

Lacks Objectivity 

s The article of W. Jefferson Davis 
in the April, 1950, issue pointed out 
a need generally recognized by 
thoughtful members of the insurance 
profession for an overhauling of 
policy contracts. 

Specifically, Mr. Davis dramatized 
the difficulties raised by the “actual 
cash value” clause of the so-called 
New York Standard Form fire policy. 
It might be added that revision of 
policy contracts is only one of many 
crying needs for correction of bad 
practices and antiquated customs in 
insurance. For a brief synopsis of the 
whole problem, Mr. Davis and other 
members of the Bar are referred to 
my article in the American Agency 
Bulletin of April, 1948. 

Much of the force of Mr. Davis’ 
article was lost, however, by his use 
of extravagant language attributing 
to a whole industry the sins of the 
few. His is an attitude common to 
laymen, especially members of the 
Bar whose experience with insurance 
is only too often confined to litiga- 
tion of claims that are badly or 
unfairly handled by insurance com- 
panies. A reader of Mr. Davis’ article 
might infer that most or all fire in- 
surance claims are settled by the 
sacrifice of the insured lamb on the 
altar of insurance company avarice, 
aided and abetted by “Simon Legree” 
adjusters and shyster appraisers. 
What Mr. Davis failed to point out 
was that for every case of this sort 
there are ninety that are fairly 
settled with the benefit of the doubt 


going oftener to the insured than 
not. 

The adjustment bureaus are in- 
deed subsidized by the large fire 
insurance companies. Their _ per- 
sonnel are excellently trained and 
they pride themselves—as do the 
companies they represent—in their 
ability to be eminently fair to all 
concerned. For proof of this fact you 
need only consult the claim files of 
any well-run insurance company. 

Assuming for a moment that an 
adjuster occasionally does become 
over-zealous in an insurance com- 
pany’s behalf by seeking to rely on a 
technicality to avoid or reduce pay- 
ment of a valid fire loss, it is at that 
point that any agent worth his salt 
will come to his client’s rescue. He 
knows that courts throughout the 
United States interpret technical 
conditions in insurance policies in 
favor of the insured, and he will 
waste no time in pointing that fact 
out to the occasional company that 
might otherwise be tempted to take 
advantage of the insured’s ignorance. 
Mr. Davis completely neglected to 
mention this well-known judicial 
attitude. 

What of “actual cash value”? Is it 
indeed the contractual scapegoat 
Mr. Davis claims? Certainly there is 
much to be said for adoption of 
valued policy laws, at least where 
insurance on dwellings is involved. 
Yet the very basis of all insurance is 
the principle of indemnity: the in- 
sured should be placed in the same 
position after a loss as he was before 
the loss occurred. He should neither 


suffer financial loss nor should he 
make a profit. “Actual cash value” 
means just that: it values a building 
at its replacement cost less deprecia- 
tion. Mr. Davis makes a great to-do 
about the poor chap with the $20,- 
000 house who receives a niggardly 
offer of settlement. To carry the 
example a step further, let us assume 
that the house had been built in 
1940. It would now cost $45,000 to 
reproduce, and it is from the latter 
figure that depreciation is taken, not 
the $20,000 that Mr. Insured has 
carried his house at for insurance 
purposes since it was built. In other 
words, taking this example, even 
after allowing for depreciation and 
taking into consideration the founda- 
tions, a reputable insurance com- 
pany would still settle for the full 
$20,000.00. 

One reason behind the theory of 
indemnity is as old as the theory 
itself: it is called “moral hazard”. 
Mr. Davis referred to moral hazard 
in one of its secondary aspects, while 
its basic aspect concerns an insured’s 
chance to make a profit out of a fire, 
thus defeating indemnity. That the 
temptation to commit arson is yielded 
to in roughly 5 per cent of all fires 
is about as significant as the fact 
that chicanery on the part of insur- 
ance companies is resorted to in 
about 5 per cent of all claim settle- 
ments. To this extent the argument 
in favor of valued policy laws instead 
of “actual cash value” is a good one. 

Another aspect of moral hazard 
furnishes a more valid reason for 
“actual cash value’ policies, how- 
ever. Unfortunately, laymen gener- 
ally have adopted the attitude that 
insurance companies are technical, 
if not outright dishonest, in loss 
settlements. This situation has been 
brought about first by the loud out- 
cries of the 5 per cent of claimants 
that have been supposedly or really 
wronged. (It is a well-known fact 
that the 95 per cent who have been 
satisfied seldom comment about the 
fact). The second reason lies in 
articles like that of Mr. Davis’, which 
are characterized by an excess of zeal 
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to prove a point, alas too often at the 
expense of objectivity! 

So our layman has a loss. Immedi- 
ately, remembering all the dreadful 
things he has heard about insurance 
companies, he ceases to be a rational 
and becomes an emotional being. 
This attitude, one of a number com- 
mon to claimants!, is only too famil- 
iar to insurance men. They know 
beforehand that this claimant will 
have become a scheming Iago by the 
time he first submits figures to the 
claim adjuster: he will have atro- 
ciously padded his claim, figuring 
that he will thus and only thus get a 
fair settlement from his adversary 
with horns from the adjustment 
bureau. It is such individuals who 
make the loudest outcries when they 
receive exactly what they first ex- 
pected, namely a fair settlement. 
Why? Because by the time the settle- 
ment has been reached, what was at 
first a padded value has by rationali- 
zation become an actual value in the 
mind of the emotional claimant. It 
is because of people like that, rather 
than arsonists, that insurance com- 
panies feel they must have the pro- 
tection of the “actual cash value” 
clause. 

In the interest of fairness, the con- 
clusion should be obvious that Mr. 
Davis attempted to picture fire in- 
surance companies and adjusters as 
a class in the same light that a person 
wronged by one unscrupulous law- 
yer might seek to characterize the 
whole legal profession. He is not 
supported by the record. 


WILLIAM PEET 
Minneapolis, Minnesota 


Dislikes Phrase 
“Alien Philosophies” 


® W. G. McLaren's review 
in your March number (page 202) 
on The Return of Adam Smith by 
G. S. Montgomery, Jr., parades a 
meaningless phrase that has no place 
in serious discussion. I refer to the 
several slighting references to “alien 
philosophies”, which I take to be a 
high-toned of saying “un- 


article 


way 





1. See Mowbray on Insurance (1946) 403-406. 
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American”. If derogation is intended, 
the phrase is remarkably inept. 
Among the “alien philosophies” 
embraced by many Americans are 
Christianity, Judaism and the teach- 
ings of the classic philosophers, 
mostly alien Greeks. 

Mr. McLaren adds offense to con- 
fusion by taking note of the Russian 
birth of Max Lerner. His author, 
Mr. Montgomery, at least had the 
good taste in his attack on Lerner to 
omit this item. I think that Mr. 
McLaren owes many members of 
our Association an apology for his 
insinuation that Russian origin is in 
any way related to participation in 
the alleged collectivist conspiracy 
against democracy. 

RALPH S. Brown, JR. 


Yale University 
New Haven, Connecticut 


Mr. McLaren Replies 
to Professor Brown 


® Professor Brown’s letter evidences 
the same “processed” thinking that 
is described in Mr. Montgomery's 
book. The idea or belief (based upon 
pure assumption) seems to be that 
alien philosophies, merely because 
they are alien, are necessarily so 
superior as to be beyond any criticism 
whatever. Such a type of thinker does 
not concern himself with the merits 
of the criticism but instantly con- 
ceives an eager resentment and feel- 
ing of outrage that there should be 
any criticism at all. 

His objection or complaint begins 
with the very use of the phrase “alien 
philosophies”, saying the term is 
meaningless and “has no place in any 
serious discussion” (despite the fact 
that the periodicals and the press 
are continuously filled with discus- 
sions of such subjects as the “ideo- 
logical combat” between these alien 
philosophies and our own) . 

The professor concludes, however, 
that the term is a “high-toned way of 
saying ‘un-American’. Neither Mr. 
Montgomery nor I originated the 
expression and I certainly do not 
apologize for continuing its well- 
recognized use. However, I am not 
disposed to quibble over words, and 
if the one expression is too high- 


toned for the professorial ear, I am 
willing to accept the substitute “un- 
American”. 

By way of supposed precedent for 
a blind unquestioning acceptance of 
the “un-American” 
economical doctrines 
known as alien philosophies), he 
cites the acceptance of supposed 
foreign philosophies in the field of 
religion. Space does not permit any 
extended discussion of the weak- 
nesses in the supposed analogy. The 
subject matter of the present discus- 
sion relates only to questions of 
government and economics and to 
the nature and extent of the organ- 
ized compulsive power of government 
over the lives, the property and the 
temporal affairs of the individual. 
In this field we must “render unto 
Caesar the things that are Caesar’s”’. 
The acceptance or rejection of any 
particular religious belief is some- 
thing for each individual to deter- 
mine for himself. I do not subscribe 
to the implied suggestion that alien 
economic philosophies are to be 


political and 


(sometimes 


classified as matters of religious 
belief. 
But aside from this difference, 


there is no historic basis for the 
implied assumption that even these 
religious or philosophic beliefs of 
foreign origin were accepted and 
adopted without question or criti 
cism or controversy merely because 
they were foreign or at all. On the 
contrary, religious differences have 
from time immemorial engendered 
the most violent of all controversies, 
including armed conflicts. 


As to my “offense” in mentioning 
the fact that Max Lerner is listed as 
a Russian-born, I take it that Profes- 
sor Brown does not mean it 
disgrace to have been so born and 
that for that reason alone the fact 
should be “unmentionable’”’. 
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His specific objection is that | 
thereby insinuated “that Russian 
origin is in any way related to par- 
ticipation in the alleged collectivists’ 
conspiracy against democracy”, for 
which he says I owe an apology to 
many members of the Association. 
The term “alleged’’ would indicate 
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that the professor really wishes to 
question the fact that there is any 
such collectivist conspiracy or effort 
of Russian origin. Such a feeling of 
doubt is difficult to understand in 
view of the well-known fact that the 
Russian official literature on the sub- 
ject is fairly saturated with express 
statements to that effect. 

The only remaining question, 
therefore, is whether the place of 
one’s birth is a relevant fact to be 
considered in appraising the efforts 
of an exceedingly prolific writer 
(such as Mr. Lerner) on political 
and economic subjects. 

It is universally recognized that 
men are very strongly influenced in 
their thinking by the customs, beliefs 
and institutions of the land of their 
birth. There is a tendency to inherit 
ancestral points of view. 

The framers of our Constitution 
showed themselves to be very dis- 
tinctly aware of this and also aware 
of its potential dangers to our insti- 
tutions by providing that nobody 
should ever be eligible to the office 
of President of the United States 
unless he was a “natural born” citi- 
zen thereof. By a later amendment 
this eligibility requirement was ex- 
tended to include the office of Vice 
President. 

Now, according to _ Professor 
Brown's contention, this obviously 
discriminatory provision would con- 
stitute an “offense” to a great many 
of our inhabitants who are natural- 
ized citizens. I do not believe, how- 
ever, it has ever been suggested that 
this constitutional restriction on 
eligibility should be repealed (there 
have been suggestions favoring fed- 
eral legislation that would extend 
the restriction to other offices). And 
again, following the reasoning of 
Professor Brown, “good taste” would 


' seem to demand that the United 


States should at least amend this 
offensive provision so as to permit 


| Russian-born citizens of the United 


States to be eligible for these offices. 

It is of interest to note that Free 
World magazine in its issue of July, 
1945, has a comment on Max Lerner 
and his article in that particular July 
issue. The editor says, “Lerner, an 





American citizen born in Russia, is 
eminently fitted to weigh and ap- 
praise inter-relations of the two 
nations.” Lerner’s article in question 
is entitled, “Russia and America, a 
Critical Partnership”. And on page 
41 of this issue Mr. Lerner says: 
To many, the crucial question will 
be whether a huge capitalistic power 
and a huge socialistic power can co- 
exist within the same world frame- 
work. 

Apparently Mr. Lerner himself 
recognizes that there is such a thing 
as an “alien philosophy”. 

There would seem to be no 
ground for taking offense over the 
mentioning of such a relevant and, 
in fact, highly publicized fact as 
Lerner’s Russian birth. 

W. G. McLaREN 
Seattle, Washington 


Corrects Figures 
of Mr. Sutton 


® Mr. Sutton’s excellent article on 
the trial of Tojo (February issue) 
seems to contain a few incorrect fig- 
ures! and may be supplemented by 
the following information. Three of 
the judges filed partly or wholly 
dissenting opinions. According to 
Justice Roling (Netherlands) five 
defendants (Hata, Hirohita, Kido, 
Togo, Shigemitsu) should have been 
acquitted. Concerning Shigemitsu he 
reasoned: “‘Although admitting that 
there may be ground for mitigation 
of punishment in the case of a 
person entering a War-Cabinet in 
order to end a war as soon as pos- 
sible, it is contended in the majority 
judgment that the mere fact of enter- 
ing such a Cabinet in the capacity 
of Foreign Minister, as Shigemitsu 
did in 1934, is per se a crime. It 
seems that this is incorrect and un- 
tenable. It would compel statesmen 
who desire to work for peace to 
abstain from holding positions in 
which they could achieve their de- 
sire.” Justice Pal (India), in a dis- 
senting opinion no less radical than 
learned, challenged the fundamental 
propositions on which the convic- 





1. According to my copy of the judgment (page 
1214-1218) seven (not six) were sentenced to death; 
sixteen (not seventeen} to imprisonment for life; 
Shigemitsu to seven (not five) years’ imprisonment. 
Differently: Sutton, page 164. 
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tions were based and thereby also 
fundamental propositions of the 
Nuremberg Trial. Quoting part of 
his provocative statements, Mr. Jus- 
tice Douglas of the Supreme Court 
of the United States, in Hirota v. 
MacArthur, 338 U. S. 197 at 210 
(1949), reached the equally provoca- 
tive conclusion that the International 
Military Tribunal in the Far East 
“did not act as a free and inde- 
pendent tribunal to adjudge the 
rights of petitioners under interna- 
tional law”, but “acted as an instru- 
ment of military power of the 
Executive branch of Government”. 
The present writer does not believe 
in the correctness of this iconoclastic 
view. 
MAXIMILIAN KOESSLER 

Forest Hills, New York 


Shelley v. Kraemer 
and the Elks 


=" In your recent December issue, in 
your “Views of Our Readers” depart- 
ment, you published a letter from 
the writer. In that letter, there was 
a partial listing of organizations who 
had appeared as amici curiae before 
the United States Supreme Court in 
Shelley v. Kraemer, 334 U. S., 1. In 
the official report, cited above, one of 
these organizations is listed as “Civil 
Liberties Department, Grand Lodge 
of Elks, I. B. P.O. E. W”. 

Unfortunately, in transcribing the 
name of this organization into the 
letter to you, the initials last quoted 
were omitted. Without these descrip- 
tive initials, the text might well give 
the impression that the organization 
sO appearing was the well-known 
“Benevolent and Protective Order 
of Elks’, whereas these initials, I am 
told, stand for the “Improved Benev- 
olent and Protective Order of Elks 
of the World”, an organization of 
Negroes not eligible for admission to 
the older and much better known 
organization. 

I keenly regret that, through this 
inadvertent omission, credit for this 
appearance before the United States 
Supreme Court was not more ac- 
curately described. 


BENJAMIN H. Kizer 
Spokane, Washington 
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BAR ACTIVITIES 


Paul B. DeWitt - 


Editor-in-Charge 








®" Working through committees in 
each of the forty-eight states, the Sec- 
tion of Judicial Administration is 
emphasizing this year six major re- 
forms. They are as follows: 

I. The integration of the judiciary 
through the establishment and active 
functioning of judicial councils, ju- 
dicial conferences, the administrative 
judge and administrative office of the 
courts. 

II. The delegation of the rule-mak- 
ing power to courts of highest jurisdic- 
tion, and through the exercise of that 
power, the consequent improvement of 
pleading, trial practice and appellate 
procedure. 

III. The improvement of the jury 
system and the methods of selection 
of jurors. 

IV. The simplification of the law of 
evidence. 

V. The improvement of administra- 
tive tribunals and the practice before 
them. 

VI. The improvement of methods 
of judicial selection. 

Interim reports from the state com- 
mittees indicate that in many states 
these six objectives are being actively 
considered by state and local associa- 
tions. 

The Section has_ distributed, 
through the chairmen of the state 
committees, a handbook, The Im- 
provement of the Administration of 
Justice, prepared as a practical aid 
to the accomplishment of the Sec- 
tion’s program, which was first form- 
ulated at the Cleveland meeting of 
the American Bar Association in 
1938 under the leadership of Arthur 
T. Vanderbilt, then President of the 
Association and now Chief Justice 
of the Supreme Court of New Jersey, 
and Chief Judge John J. Parker of 
the United States Court of Appeals 
for the Fourth Circuit, who was then 
the Chairman of the Section. The 
program has been vigorously pro- 
moted ever since through the work 
of the state committees. 


The Section’s program has in the 
last few months been given a new 
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impetus by the publication of Chief 
Justice Vanderbilt’s new book, Mini- 
mum Standards of Judicial Admini- 
stration. This book for the first time 
records whether or not and in what 
degree each state is complying with 
the standards of judicial and proce- 
dural reform approved by the Ameri- 
can Bar Association. The volume 
contains sixty-two maps that show 
where each state stands on each rec- 
ommendation. Copies of Chief Jus- 
tice Vanderbilt’s book have been fur- 
nished to the chairman of each state 
committee and many of the chairmen 
are preparing charts indicating the 
acceptance in their state of the Sec- 
tion’s program. These charts will 
be used as the basis for articles in 
local bar publications and for feature 
and news stories in newspapers. 
Printed on page 425 in tabular form 
is a list of the chairmen of the Sec- 
tion’s committees in each state with 
an indication of the particular objec- 
tives of the Section’s program that 
are being emphasized in the chair- 
man’s own state. 
a 
® The Committee on Continuing 


Legal Education of the American 
Law Institute, collaborating with the 
American Bar Association, reports 
the following recent activities. 

Three new texts are now off the 
press. They are the following: Labor 
Relations Law, by Marcus Manoff; 
Price Discrimination and Related 
Problems Under the Robinson-Pat- 
man Act, by Cyrus Austin; and Basic 
Accounting for Lawyers, by Barton 
E. Ferst. 

These publications may be pur- 
chased separately at two dollars per 
copy or as a part of the subscription 
plan which includes six publications 
for a total price of ten dollars. The 
publications can be obtained from 
the American Law Institute, 133 


South 36th Street, Philadelphia 4, 
Pennsylvania. Subscribers are entitled 
to receive the above publications 


plus: Legal Problems in Tax Re. 
turns, by Thomas P. Glassmoyer and 
Sherwin T. McDowell; Lifetime and 
Testamentary Estate Planning, by 
Harrison Tweed and William Par- 
sons; and The Drafting of Partner. 
ship Agreements, by John E. Mulder 
and Marlin M. Volz. 

During the early part of the year 
a number of Institutes were held in 
various parts of the country in which 
the committee actively coéperated. 
Institutes on legal problems in tax 
returns were held as follows: 

Spokane, Washington, January 28, 
1950, local sponsor, Spokane County 
Bar Association. Lecturers were 
Charles F. Osborn of Seattle, Alfred 
Harsch of the University of Wash- 
ington Law School and Douglas 
Barnes of the Bureau of Internal 
Revenue. 

Phoenix and Tucson, Arizona, two 
days, January 20 and 21, 1950, local 
sponsor, The State Bar of Arizona, 
assisted by the Maricopa and Pima 
County Bar Associations. Lecturers 
were Oliver M. Jamison and Newton 
T. Russell of Fresno, California. 

Tulsa, McAlester, Enid, Oklahoma 
City and Lawton, Oklahoma, Janu- 
ary 31, February 1, 7, 8, and 9, 1950, 
local sponsor, Oklahoma Bar Associa- 
tion. Speakers at Tulsa and McAlester 
were Professor John W. Riehm, Jr., 
of Southern Methodist University 
Law School, Floyd Rheam of Tulsa 
and Walter Arnote of McAlester. 
Speakers at Enid, Oklahoma City 
and Lawton were Lauren Williams 
of Omaha, Nebraska, and Arnold 
Fleig, Oklahoma City, V. L. Head- 
rick of Enid, and Charles Jennings of 
Lawton. 

New Orleans, Louisiana, February 
23, 1950, local sponsor, New Orleans 
Bar Association in collaboration with 
the Louisiana State Bar Association. 
Speakers were Thomas O. Shelton, 
Jr., and Homer Jack Fisher of Dallas, 
Texas. 

An unusually good Institute on 
problems of legal draftsmanship 
sponsored by the Nebraska State Bar 
Association was held in Omaha and 
North Platte on February 17 and 18, 
1950, respectively. The speakers were 
Robert C. Liebenow of the Trust 
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Department of the First National 
Bank of Chicago, who covered the 
subject of the drafting of wills and 
trust instruments, Robert S$. Ashby 
of Indianapolis, Indiana, who spoke 
on the drafting of partnership 
agreements and Kurt F. Pantzer, also 
of Indianapolis, who lectured on the 
drafting of corporate instruments. 
George H. Turner, Executive Secre- 
tary of the Nebraska State Bar Asso- 
ciation, reported that this was one 
of the most successful Institutes ever 
conducted in Nebraska. 

An Institute was held at Charlotte, 
North Carolina, on March 4, 1950, 
by the Mecklenberg 


sponsored 





County Bar Association, on bank- 
ruptcy and arrangement proceedings. 
Speakers were Professor Charles E. 
Nadler of the Walter F. George Law 
School of Mercer University, Macon, 
Georgia, and John E. Mulder, Direc- 
tor of the Committee on Continuing 
Legal Education of the American 
Law Institute, Philadelphia, Penn- 
sylvania. 

Las Vegas, Nevada, March 30, 
1950, sponsored by the State Bar of 
Nevada, Institute on legal problems 
of small businesses. Speakers were 
James L. Chapman of San Diego, 
who talked on the choice of entity 
and partnerships, Harold F. Birn- 
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baum of Los Angeles, who spoke on 
purchase and sale of assets and gen- 
eral corporate problems, Sidney D. 
Krystal, of Los Angeles, who covered 
the subject of tax problems, and 
Prince Hawkins of Reno, who lec- 
tured on organization procedure for 
Nevada corporations. 

Institutes and lecture programs 
planned for the near future are as 
follows: 

“Legal Problems of Small Busi- 
nesses”, Valparaiso, Indiana, under 
the joint sponsorship of the Indiana 
State Bar Association, the Valparaiso 
Lawyers Alumni Association and the 
Valparaiso University Law School, 





State Chairman 

Alabama DeVane K. Jones 
Arizona Ir. J. Byrne 
Arkansas 


California Loyd Wright 


Colorado Peter H. Holme, Jr. 
Connecticut Charles W. Pettengill 
Delaware William Prickett 


District of Columbia 
Florida 


Bolitha J. Laws 
Paul E. Raymond 


Georgia John B. Harris 
Idaho Raymond L. Givens 
Illinois 

Indiana 

lowa Edward L. Simmons 
Kansas Richard L. Becker 
Kentucky Charles S. Adams 
Louisiana LeDoux R. Provosty 
Maine John G. Marshall 
Maryland Frederick W. Brune 
Massachusetts Lowell S. Nicholson 
Michigan George E. Brand 
Minnesota 


Mississippi Phil Stone 


Missouri Laurance M. Hyde 
Montana Julius J. Wuerthner 
Nebraska H. L. Blackledge 
Nevada Alan Bible 

New Hampshire Willoughby A. Colby 
New Jersey William W. Evans 
New Mexico C. Roy Anderson 

New York J.Edward Lumbard, Jr. 
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Oklahoma D. I. Johnston 
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Tennessee S. L. Felts 

Texas Joyce Cox 

Utah Lester A. Wade 
Vermont James S. Holden 
Virginia Edward S. Graves 
Washington Alfred J. Schweppe 
West Virginia Frank C. Haymond 
Wisconsin E. H. Hallows 
Wyoming H. Glenn Kinsley 


I Il lll IV Vv 
Integra- Rule- Jury Evi- Adminis- 
tionof Making System dence trative 
Judiciary Tribunals 

x 

x 

x ¥ x x x 

x 

x 

x x 
x x x 
x 
x 
x . 
x x 
x x x x x 
x 
x 
x 
x x x x x 
x 
x x 
x x x 
x 
x x x 
x x 
x x 
x x 

x x 

x x 

x x x 

x 
x 

x x 

x x x 
x x 

x x 

x 

x x 


vi 
Judicial 
Selection 
Other 
Strengthen state’s Criminal Inves 
tigation Department 
x Judicial retirement 
No report 
x 
Retirement for judges; abolition 
x of justice courts 
Reducing costs of appeal; rehabili- 
tation of criminals; Youth Cor- 
rection Authority, etc. 
No report 
. 
A 
No report 
No report 
x 
No report 
x 
x 
No report 
Codification of procedural rules 
No report 
Judicial retirement program 
No report 
Decrease expense of litigation and 
appeals 
x Integrated bar 
No report 
x 
Judicial statistics 
Achieved all six objectives 
x 
x 
x 
x Pre-trial 
x Appellate procedure 
x 
x 
Integration of bar 
No report 
x 
x 
Juvenile Courts 
x 
No report 
x Judicial pensions 
x 


May, 1950 * Vol. 36 425 







































































Bar Activities 


June 2 and 3, 1950. The speakers will 
be Harold H. Bredell of Indiana- 
polis, who will speak on the selection 
of the form of business entity, 
Charles C. Baker of Indianapolis, 
who will cover the subject of the 
problems in the acquisition of an 
existing business, Lenn J. Oare of 
South Bend, who will lecture on 
partnerships, and A. P. Draper of 
Gary, who will speak on corpora- 
tions. The subject of tax problems 
to consider in organizing small busi- 
nesses will be covered by Francis H. 
Uriell of Chicago. 

An Institute on legal problems of 
small businesses was held in Wash- 
ington, D. C., on March 25, .1950, 
sponsored by the Bar Association of 
the District of Columbia. The speak- 
ers were Chester Rohrlich of New 
York City, Fred L. Rosenbloom of 
Philadelphia and Arch M. Cantrall 
of Clarksburg, West Virginia. 

The committee is working to 
encourage the creation of permanent 
state-wide organizations in a number 
of states that will set up within their 
respective territories programs of 
continuing legal education on a 
permanent basis with Institutes and 
lecture courses to be given in a 
number of centers in these states at 
different times of the year. This type 
of organization is modeled after that 
successfully used for the past several 
years in California. 

Plans are now being crystallized 
for such a venture on a state-wide 
basis in Pennsylvania, and it is con- 
templated that this will be function- 
ing during the coming fall and 
winter. In the meantime, a number 





of county bar associations are pro- 
ceeding in advance with successful 
Institutes. In addition to those con- 
ducted annually in Philadelphia, the 
following have been held or are 
planned in other Pennsylvania 
counties: 

Lancaster, Pennsylvania, October, 
1949, “Legal Problems of Small Busi- 
nesses”; speakers were George H. 
Craven, Albert W. Gilmer and Fred 
L. Rosenbloom, all of Philadelphia. 
December, 1949, ‘Legal Problems in 
Tax Returns”; lecturers were Sher- 
win T. McDowell and Thomas P. 
Glassmoyer, also of Philadelphia. 
March 23, 1950, “Estate Planning”; 
speakers were Mark E. Lefever and 
Kenneth W. Gemmill of Philadel- 
phia. April, 1950, “Pennsylvania 
Fiduciaries Act and Recent Legisla- 
tion Regarding Wills and Estates”, 
lecturers were Philip A. Bregy and 
James G. Schmidt, title officer at 
the Commonwealth Title Company, 
Philadelphia. 

The Lycoming County Bar Asso- 
ciation in Williamsport, Pennsyl- 
vania, contemplates a 
monthly institutes during 
months of the year. Two of these 
have already been held as follows: 

“Legal Problems in Tax Returns”, 
February 1, 1950. Speakers were 
Leonard Sarner and Sherwin T. 
McDowell, both of Philadelphia. 

“Estate Planning”, March 1, 1950. 
Speakers were George H. Craven and 
Bernard V. Lentz of Philadelphia. 
The next was held April 4, 1950 on 
the Pennsylvania Fiduciaries Act and 
other recent Pennsylvania legislation 
on wills and estates. 
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A similar project is now under way 
in Montgomery County, Pennsyl- 
vania. 

The success of annual tax schools 
for lawyers in such states as Iowa has 
prompted the Committee to recom- 
mend similar ‘schools in a number 
of states be held in the late fall on 
an annual basis. Subjects suggested 
are ‘Preparation of Income Tax Re- 
turns”, “Estate Planning” and “New 
Developments in Tax Law”. 

Further information can be ob- 
tained by writing to John E. Mulder, 
Director of the Committee on Con- 
tinuing Legal Education of the 
American Law Institute, 133 South 
36th Street, Philadelphia 4, Penn- 
sylvania, 
® In connection with the annual 
meeting of the Association in Wash- 
ington, the Section of Bar Activities 
is planning to have an exhibition of 
printed materials such as notices, an- 
nouncements, programs, year books 
and committee reports prepared by 
state and local bar associations dur- 
ing the past year. In order that the 
local Washington committee will 
have some indication of the amount 
of space and display panels needed, 
it is requested that state and local 
bar association secretaries write to 
James D. Mann, Executive Secretary, 
District of Columbia Bar Associa- 
tion, 1044 Washington Building, 
Washington 5, D. C., stating the 
plans of their Association for en- 
tering the exhibition and whether 
the exhibits will be notices, an- 
nouncements, programs, year books 
or committee reports. 


Law Student Summer Address Changes 


® Student subscribers to the JOURNAL who want to re- 
ceive their copies promptly during the summer months 
must send their summer address to the JOURNAL office at 
once. Also included should be the date when this new 
address is to become effective. Immediate attention to 
this will give the office time to make the change and 
prevent incorrect mailing. 
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| OUR YOUNGER LAWYERS 


Richard H. Keatinge, Secretary and Editor-in-Charge, Los Angeles, California 





Public Information Program Moves Forward 


# The Junior Bar Conference’s Pub- 
lic Information Program has long 
been one of its most successful and 
well established projects. In many 
states its radio broadcasts and speak- 
ers’ panels have become a continu- 
ous, regular part of the bar associa- 
tion public relations work. 

Lewis R. Donelson III of Mem- 
phis, Tennessee, who was reap- 
pointed as National Director for the 
year 1950, plans to emphasize this 
year the improvement of the quality 
of the programs already established 
and to concentrate on the programs 
in the states that have been active in 
the past. The various phases of the 
program’s activities have been allo- 
cated among four Associate National 
Directors. The program has always 
concentrated on three media of pub- 
lic relations—that is, radio, speeches 
and press. In addition it has endeav- 
ored to provide young local attor- 
neys who will coéperate with state 
and local bar associations in the 
preparation and execution of their 
public relations programs. Each facet 
of the program’s work has been as- 
signed to one of the Associate Na- 
tional Directors. 

George Edward Cotter of New 
York City, who has had considerable 
experience in radio broadcasting 
work and who is in contact with na- 
tional broadcasting companies, will 
serve as head of the radio portion of 
the Public Information Program. His 
outstanding work last year as State 
Director for the Program in New 
York qualifies him for this job. Mr. 
Cotter is planning to work closely 
with all the state directors to develop 
radio programs with greater listener 
appeal. It is hoped that more states 
will commence forum type programs 
this year and where proper facilities 
are available, dramatic programs are 
planned. Last year perhaps the most 
successful program sponsored by the 


Conference was that of the Texas 
Junior Bar, in coéperation with the 
Radio Playhouse of the University of 
Texas, which consisted of a series of 
dramatic scripts highlighting every- 
day legal problems. 

In addition, the Program still has 
regular prepared radio scripts avail- 
able for distribution, including a 
series of twenty prepared by the Wis- 
consin Bar Association, covering var- 
ious fields of the law, and a series of 
thirteen on the United Nations. In 
addition there are available from the 
Department of the Interior of the 
United States a series of dramatic 
programs on the Constitution. In 
those states where there has been 
little activity in the past, the use of 
the prepared scripts will be encour- 
aged, as experience has proved this 
to be the best way of initiating a 
program. 

Charles M. Phillips of Clearwater, 
Florida, who directed the outstanding 
Florida program last year in connec- 
tion with its constitutional amend- 
ments, will act as head of the speak- 
ers’ panel portion of the program. 
This project has developed tremen- 
dously in the past few years, and in 
a number of states regular speakers’ 
panels are in operation in connec- 
tion with the high school civics pro- 
gram. Last year, under the direction 
of Wiley Mayne in Iowa, Louis Hart 
in Colorado, and George Weiner in 
southern California, outstanding pro- 
grams of this type were carried on. 
The success of this technique has 
encouraged the program to initiate 
similar projects in other states, par- 
ticularly where radio publicity has 
been ineffective or impossible. 

Russell Bowers of Flint, Michigan, 
who served so capably as head of the 
organization in Michigan last year, 
has been appointed as head of press 
publicity. In the past, the National 
Program’s efforts in this direction 
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have been limited to the issuance of 
press releases on the appointment of 
state directors. This year, Mr. Bowers 
plans to work with the directors to 
explain to them the importance of 
coérdinating cvery other phase of 
the program with attendant press 
publicity. 

In addition, it is hoped to obtain 
better newspaper coverage of the na- 
tional projects carried on by the 
Conference, not only in the public 
information field, but in its other 
projects, such as traffic court confer- 
ences, lawyer reference plans, etc. 

Edward M. Stocker of Little Rock, 
Arkansas, who was last year’s state 
director in that state and who also 
served as National Chairman of the 
first Americanism Month, is in charge 
of appointments and personnel in 
Codperation with local bar associa- 
tions. With the surprising growth of 
interest on the part of staté and local 
associations in public relations work, 
it is felt that one of the most impor- 
tant contributions that the Confer- 
ence can make is to have available a 
ready list of more or less experienced 
workers who can step in and assist 
any local group desiring to initiate a 
program. In the past the National 
Program’s contact on the local level 
has been entirely through one in- 
dividual, the state director, and it is 
hoped that greater attention to the 
details of personnel and organization 
will give a more widespread coverage 
for the program. 
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International Law 


The Public Information Program 
is planning this year to emphasize 
its work in codperation with the 
Committee on American Citizenship. 
President Gallagher has reorganized 
the Committee and has called upon 
the Public Information Program to 
coéperate with it in the preparation 
and dissemination of this material. 
In December of 1949 the program 





sponsored its first American Month, 
and the success of this project has en- 
couraged the whole Association to 
endeavor to revitalize its American- 
ism program. It is planned to make 
this project an annual one. It is 
hoped that we will be able to obtain 
the coéperation, assistance and co- 
sponsorship of various other national 
programs that are interested in the de- 








THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn + Editor-in-Charge 








International Unification of Rules 
Relating to Damage Caused by Aircraft 


# An important part of the work of 
the United Nations is done through 
its ten specialized agencies, which as- 
sist the member states in solving in- 
ternational problems in such varied 
fields as conditions of labor, food and 
agriculture, education, health, civil 
aviation, exchange transactions, loans 
for reconstruction and development, 
refugees, postal services and _ tele- 
communication. While some of these 
agencies concentrate their activities 
directly on economic problems or 
technical services, others try to re- 
move those obstacles to international 
coéperation that are the result of 
divergencies in national legislation. 

In particular, in international 
aviation, where aircraft need to move 
rapidly from one country to another, 
uniformity of national regulation of 
international transport became an 
important goal of international 
agencies. The activities of the main 
agency in this field—the Interna- 
tional Technical Committee of 
Aerial Legal Experts (C.1.T.E.].A.) 
—were recently taken over by the 
Legal Committee of the Interna- 
tional Civil Aviation Organization. 
The first agreement prepared by the 
Committee in 1948—the Convention 
on the International Recognition of 
Rights in Aircraft—has already been 
ratified by the United States. 

A new convention—concerning 
damage caused by aircraft to third 
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parties on the surface—has just been 
approved by the Legal Committee at 
its fifth session (Taormina, Italy, 
January 5-21, 1950). This conven- 
tion constitutes a revision of the 
Rome Convention of 1933 and of the 
Brussels Protocol of 1938, and meets 
various objections to the original 
agreements which prevented their 
ratification by the principal States 
engaged in international air trans- 
port. It not only determines the prin- 
ciples of liability but also limits the 
amount which may be recovered in 
case of accidental damage. The con- 
vention deals also with compulsory 
insurance, jurisdictional questions 
and limitation of actions. 

The draft convention has been 
sent to member states for comment 
and will be submitted for approval to 
the Fourth Assembly of ICAO, which 
will meet at Montreal in June 1950. 
While most provisions of the draft 
were approved by a large majority, 
some of its provisions gave rise to a 
considerable difference of opinion. 
For instance, there are objections to 
the extensive definition of “oper- 
ator” (Article 2), the limitation of 
liability in certain cases of negligence 
(Article 9), and the system of exclu- 
sive jurisdiction of the court at the 
place of accident (Article 15). 

The text of the draft convention 
(ICAO Doc. 6028) is as follows: 


velopment of American citizenship, 
and make this project a really out- 
standing public service. It is hoped 
that the American Bar Association's 
Committee on American Citizenship 
will develop pamphlets, radio pro- 
grams and speakers’ materials which 
can be used in the 1951 Americanism 
Month, which has been tentatively 
set for February. 


DRAFT CONVENTION ON 
DAMAGE CAUSED BY AIRCRAFT 
TO THIRD PARTIES ON THE 
SURFACE 


Chapter I 
Principles of Liability 
Article 1 

(1) Any person who suffers damage 
on the surface shall be entitled to 
compensation as provided in this 
Convention upon proof only that 
the damage was caused, through 
contact, fire or explosion, by an 
aircraft in flight or by any person 
or thing falling therefrom. 

(2) For the purposes of this Conven- 
tion, an aircraft is considered to 
be in flight from the moment 
when power is applied for the 
purpose of actual take-off until 
the moment when the landing 
roll ends. 

Article 2 

(1) The liability for compensation im- 
posed by Article 1 of this Con- 
vention shall attach to the opera- 
tor of the aircraft. 

(2) For the purposes of this Conven- 
tion the term operator shall mean 
the person who either personally 
or through his servants is in law- 
ful possession of the aircraft, uses 
it for his own account and navi- 
gates it in flight. 

(3) In case of dispute, the registered 
owner shall be deemed to be the 
operator and shall be liable as 
such unless, in the proceedings 
for the determination of liability, 
he proves that some other person, 
joined in the proceedings, is the 
operator. 

Article 3 

(1) The provisions of Article 2 re- 
lating to the liability of the oper- 
ator shall not apply if the damage 
has been caused by an act commit- 
ted intentionally by a person on 
board the aircraft who is not a 
member of the crew, when the act 
has no connection with the opera- 
tion of the aircraft and could not, 
with proper care, have been pre- 
vented by the operator or his 
servants. 
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(2) If the operator is deprived of the 
use of the aircraft by act of pub- 
lic authority or as a consequence 
of armed conflict or civil disturb- 
ance, neither he nor the owner 
shall be liable for damage caused 
by the aircraft or by any person 
or thing falling therefrom. 


Article 4 


The operator may be relieved wholly 
or partly from the liability imposed 
by this Convention, if he proves that 
the negligence or other wrongful act of 
the person who has suffered damage 
has caused the damage or has contrib- 
uted thereto. 


Article 5 

When damage has been caused in the 
manner referred to in Article 1 by two 
or more aircraft in flight, the operators 
of the aircraft shall be jointly and 
severally liable, each of them being 
bound in accordance with the condi- 
tions of this Convention. 


Article 6 


(1) Anyone who makes use of an air- 
craft without the consent of the 
operator shall be liable for dam- 
age caused in all cases in which 
liability for such damage would 
have attached to the operator in 
accordance with the provisions 
of this Convention. 

(2) If the operator proves that he has 
taken proper measures to prevent 
such use or that it was impossible 
for him to do so, he shall not be 
liable for damage to which this 
Convention applies; otherwise he 
shall be liable jointly and several- 
ly with the user, each of them be- 
ing bound in accordance with the 
conditions of this Convention. 

Article 7 

Nothing in this Convention shall 

prejudice the question whether a per- 

son liable for damage in accordance 
with this Convention has a right of 
recourse against any other person. 


Chapter II 
Extent of Liability 


Article 8 
(1) The liability of the operator for 
damage caused in the manner re- 
ferred to in Article 1 arising from 
any one incident shall not exceed 
(a) for gliders and free balloons: 

250,000 francs; 

(b) for other aircraft: 

(i) 250,000 francs, if the 
weight is less than 2,000 
kilogrammes; 

(ii) 600,000 francs, if the weight 
is from 2,000 to 6,000 kilo- 
grammes; 


(iii) 600,000 francs plus 100 
francs per kilogramme 
over 6,000 kilogrammes up 
to a maximum of 6,000,000 
francs. 


(2) “Weight” means, in the case of air- 


craft other than dirigible, the 
maximum weight of the aircraft 
authorized by ‘the airworthiness 
certificate for take-off and, in the 
case of dirigibles, the maximum 
weight of the dirigible excluding 
the lifting gas. 


(3) The sums given in francs in this 


Article refer to a currency unit 
consisting of 6514 milligrammes of 
gold of millesimal fineness 900. 
The sums may be converted into 
national currencies in round fig 
ures. 


Article 9 


Notwithstanding the provisions of Ar 
ticle 8, 


(1) if the person suffering the dam- 


(2) 


(3) 


age, proves that the damage was 
caused through negligence or any 
wrongful act of an operator or his 
servants, other than an act to 
which paragraph (2) of this Ar- 
ticle applies, the operator shall be 
liable up to three times the 
amount provided in Article 8, un- 
less he proves, if the damage was 
caused by an act or omission of 
his servants, that he has taken 
proper measures to prevent it or 
that it was impossible for him to 
do so. There shall be no presump- 
tion of negligence against the op- 
erator or his servants from the 
mere fact that an incident has oc- 
curred which caused the damage; 
if the person who suffers the dam- 
age proves that it was caused by a 
deliberate act or omission of the 
operator or his servants, done 
with intent to cause damage, the 
liability of the operator shall be 
unlimited, unless, in case of an act 
or omission of his servants, the 
operator proves that he has taken 
proper measures to prevent the 
damage or it was impossible for 
him to do so; 


if a person uses an aircraft as con- 
templated by Article 6, his liabili- 
ty shall be unlimited unless he 
proves that he has acted in good 
faith, in which case the extent of 
his liability shall be determined 
in accordance with Article 8 and 
paragraphs (1) and (2) of this 
Article. 


Article 10 


If the total amount of the claims estab- 
lished exceeds the limit of liability 
applicable under the preceding Ar- 


International Law 





ticles, an allocation shall be made ac- 
cording to the following rules: 


(1) If the claims are exclusively in re- 


spect of loss of life or personal in- 
jury or exclusively in respect of 
damage to property, such claims 
shall be reduced in proportion to 
their respective amounts. 


(2) If the claims are both in respect of 


loss of life or personal injury and 
in respect of damage to property, 
one half of the sum distributable 
shall be appropriated preferen- 
tially to meet claims in respect of 
loss of life or personal injury and, 
if insufficient, shall be distributed 
proportionally between the claims 
concerned. The remainder of the 
total distributable sum shall be 
distributed proportionally among 
the claims in respect of damage 
to property and the portion not 
already covered of the claims in 
respect of loss of life or personal 
injury. 


Chapter III 


Security for Operator's Liability 


Article 11 


(1) Each Contracting State may re- 


quire, as a condition of any air- 
craft registered in the territory of 
another Contracting State enter- 
ing its territory, that liability of 
the operator for damage caused to 
third parties on the surface be 
guaranteed by insurance up to the 
limit applicable according to the 
provisions of paragraph (1) of 
Article 9. 


(2) The insurance shall be accepted 


by the State to be entered if it con- 
forms to the provisions of this 
Convention and it has been ef- 
fected by an insurer who is au- 
thorized under the laws of the 
State where the aircraft is regis- 
tered to effect such insurance. 


(3) Instead of insurance any other 


security in like amount permitted 
by the State of registry of the air- 
craft shall be accepted as satisfac- 
tory by the State to be entered, if 
the security conforms to Article 13 
of this Convention. 


(4) The State to be entered may also 


require that the aircraft shall car- 
ry documentation issued by an 
official authority of the State where 
the aircraft is registered certifying 
that the insurance or other secur- 
ity has been furnished, unless 
suc! documentation has been filed 
with an authority to be designat- 
ed by the State to be entered. 


(5) Any requirements imposed in ac- 


cordance with this Article shall be 
notified to the Secretary General 
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International Law 


of the International Civil Avia- 
tion Organization who shall in- 
form each Contracting State there- 
of. 


Article 12 

If security is furnished in the form 

of insurance, the insurer may 

only set up the following defences 
to claims made under this Conven- 
tion by persons suffering damage: 

(a) the defences available to the 
operator; 

(b) that the damage occurred after 
the insurance ceased to be 
effective. However, if the in- 
surance expires during a trip, 
it shall be continued until the 
next landing supervised by 
public authority but not long- 
er than twenty-four hours; 
and if the insurance ceases to 
be effective for any reason 
other than the expiration of 
its term, the liability of the 
insurer shall be continued un- 
til effective withdrawal of the 
certificate of insurance by the 
appropriate authorities but 
not beyond fifteen days after 
notification by the insurer to 
the appropriate authorities of 
the State where the certificate 
was issued that the insurance 
has ceased to be effective; 

(c) that the damage occurred out- 
side of the territorial limits 
provided for by the insurance 
contract, unless flight outside 
of such limits was caused by 
force majeure, assistance justi- 
fied by the circumstances, or 
an error in piloting, opera- 
tion or navigation; 

(d) that the damage is the direct 
consequence of armed con- 
flict or civil disturbance. 

The provisions of this Article 
shall not prejudice the question 
whether the insurer has a right of 
recourse against any other per- 
son, or whether the person suffer- 
ing damage has a direct right of 
action against the insurer. 


Article 13 

If security in a form other than 
insurance is furnished it shall be 
specifically and preferentially as- 
signed to payment of claims based 
upon the provisions of this Con- 
vention. As soon as a claim covered 
by the security has been estab- 
lished, additional security in the 
amount of the claim shall be 
furnished until the claim has been 
paid. 

In the case of an operator of sev- 
eral aircraft, such security shall be 
deemed sufficient if it is for an 
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amount not less than the aggre- 
gate of the limits of liability ap- 
plicable to the two aircraft subject 
to the highest limits. 


Chapter IV 
Rules of Procedure 


and Limitation of Actions 


A rticle 14 


If a claim for compensation is made 
against the operator after six months 
from the date of the incident which 
caused the damage, the claimant shall 
only be entitled to compensation out 
of the amount for which the operator 
remains liable after all claims made 
within the period have been met in 


full. 


Article 15 


(1) Actions based upon the provisions 


(2) 


(3) 


(4 


— 


of this Convention may be brought 
against the operator, or these 
representing his estate, and also 
against the insurer if a direct 
action may be brought against 
the insurer in accordance with 
the law which should govern the 
contract of insurance. 

Any such action must be 
brought before the Court of the 
place where the damage was 
caused. The operator is deemed 
to have submitted himself to the 
jurisdiction of the Court by the 
mere fact of the aircraft having 
flown into the airspace over its 
territorial jurisdiction. 

Each Contracting State shall take 
all necessary measures to ensure 
that notification of the proceed- 
ings is given to the operator, and, 
if appropriate, to those represent- 
ing his estate, the insurer and 
other persons interested. 

Each Contracting State shall so 
far as possible ensure that all 
claims arising from a single inci- 
dent and brought in accordance 
with paragraph | of this Article 
are disposed of by the same Court. 
Where any final judgment is pro- 
nounced by a competent Court in 
conformity with this Convention, 
whether in the presence of the 
parties or in default of appear- 
ance, on which execution can be 
issued according to the law ap- 
plied by the Court, execution shall 
be issued in each of the other 
Contracting States upon presenta- 
tion of a copy of the judgment 
authenticated in accordance with 
the law of the State where the 
judgment was pronounced. The 
merits of the case may not be 
reopened. 


(5) This Article applies to any action 


against a person liable under the 
provisions of Article 6. 


Article 16 f 
(1) A right of action for compensation 
under this Convention shall be 
subject to a period of limitation 
of one year from the date of the 
incident which caused the damage, 
If, however, the claimant proves 
that he could not at that date 
have known of the damage or of 
the identity of the person liable, 
the period shall begin from the 
day when he might have had such 7 
knowledge; but, in any event, 7 
there shall be no right of action 
after two years from the date of 
incident. 


—_ 
nN 
— 


Subject to the provisions of para 
graph (1) of this Article, the 
method of calculating the period 
of limitation as well as the grounds 
for the suspension or interruption 
of that period shall be determined 
by the law of the place where the 
action is brought. 





Chapter V 
Application of the Convention 


Article 17 


This Convention applies to the lia- 
bility of the operator, or user as 
contemplated in Article 6, of an air 
craft registered in one Contracting 
State when damage has been caused 
to third parties on the surface in the 
territory of another Contracting State 
by such aircraft or by any person or 
thing falling therefrom. 


Article 18 
This Convention shall not apply to 
damage caused to an aircraft in flight 
or to goods or persons on board such 
an aircraft. 


Article 19 
This Convention shall not apply when 
the person suffering damage has a right 
to compensation as a result of a con- 
tract of carriage or of employment 
with the operator. 


Article 20 


This Convention shall not apply to 
military, customs or police aircraft. 


persetoren 


Chapter VI 
General Provisions 


Article 21 { 
The Contracting States shall take such 
measures as are necessary to give effect 
to this Convention and shall forthwith 
inform the Secretary General of the 
International Civil Aviation Organi- 
zation of these measures. : 
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Post-War Problems 
(Continued from page 362) 


quickly dispelled, and only a part of 
it even carried over into the Pots- 
dam Agreement. 

The last word has not been heard 
of reparations, but there is every 
prospect that at the final peace con- 
ference the Western Powers, at least, 
will take a much saner position than 
in 1919. 


Western German Production 
Now 80 Per Cent Normal 


With Marshall Plan aid and cur- 
rency reform in June, 1948, which 
sopped up about 15/16 of the paper 
money previously in circulation, 
Western Germany is now producing 
at a rate approximately that of 1936. 
The day is past when American cig- 
arettes were the most readily accept- 
able means of exchange, and when, 
due to the practical necessity of bar- 
ter, “every German was his own 
Schacht”. 


The most fundamental and chal- 
lenging of our objectives in Ger- 
many, however, was democratization. 
This included, on its negative side, 
the elimination of Nazi laws and 
institutions, and the punishment or 
at least the exclusion from positions 
of influence in German life of the 
most vicious surviving representa- 
tives of the Nazi system; and here 
also could be placed the restitution 
to former persecuted members of the 
German community of property 
wrested from them during the Hitler 
period. On its affirmative side, there 
was required an intensive education 
in two-or-more party government, 
responsible to the people; a reform 
in the general education system; the 
safeguarding of freedom of informa- 
tion and opinion; a widening of 
economic opportunity; and, directly 
in the legal field, the reinstatement 
of the rule of law and the rehabilita- 
tion of the German Bench and Bar 
and legal education. 


One of the first questions we faced 
in Germany, on the legal side, in- 
volved Article 43 of the Hague Regu- 
lations of 1899. That article requires 
































































an occupying power to respect, un- 
less absolutely prevented, the laws in 
force in the occupied country. Was 
this charge binding upon the occu- 
piers of Germany following the Ger- 
man surrender and the disappear- 
ance of any German government? 
Some argued that it was. If so, the 
occupying authorities were power- 
less to repeal Nazi laws and root out 
Nazi institutions. The legal position 
in fact taken was that this article, 43, 
was binding only during a period of 
belligerent occupation, while the en- 
emy force was in the field, and not 
after total defeat. But the position 
was also taken, and repeatedly ex- 
pressed in the opinions of the Legal 
Division in Berlin, that as a matter 
of legal policy the Hague Rules 
served as a valuable guide and that, 
except where our objectives abso- 
lutely required the contrary course, 
should be respected. 

One of our absolutely essential 
war aims was to punish war crimi- 
nals, including those who had partici- 
pated in the plotting and planning 
of aggressive war; and, as well, to 
seek retribution from, and exclude 
from positions of influence, the ac- 
tive participants in and beneficiaries 
of the Nazi system. As lawyers, we 
are perhaps inclined to think of this 
program as of significance only as 
a precedent in international law. 
But its immediate importance was 
in weeding out of German life those 
noxious elements which were so 
largely responsible for the dissolu- 
tion of the Weimar Republic. 


Distinguished Jurists Presided 
at International Trials 


The International Trial at Nurem- 
berg and the twelve succeeding 
trials there before a distinguished 
group of American civilian judges, 
largely from our state courts, put 
into the dock some 200 of the lead- 
ing exponents of Nazism in varied 
fields of endeavor—including mili- 
tary men, judges and lawyers, doctors, 
businessmen, bankers and diplomats. 
In the case involving the Ministry 
of Justice, a present member of the 
Supreme Court of Oregon was the 
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presiding judge. In the medical ex- 
periments case, a present member of 
the Supreme Court of Washington 
presided. These trials represent a 
tangible piece of work, in the face of 
immense obstacles, undertaken and 
accomplished. In discrediting the 
surviving representatives of the Nazi 
system and in minutely exposing its 
innermost workings, I am satisfied 
that these trials made a profound 
impression on the German people. 
They provide a historical record of 
what the Hitler regime really was. 

Let me pause at this point to men- 
tion two examples of the administra- 
tion of justice under Hitler. An arti- 
san, Ewald Schlitt, of Wilhelmsha- 
ven, had been sentenced to a prison 
term. As a result, Schlegelberger, the 
acting Minister of Justice, and one 
of those convicted at Nuremberg, re- 
ceived a telephone call from Hitler 
protesting that the sentence was too 
light. On March 24, 1942, Schlegel- 
berger wrote Hitler: 


I entirely agree with your demand, 
my Fuehrer, for very severe punish- 
ment for crime, and I assure you that 
the judges honestly wish to comply 
with your demand. 


The letter then referred to “constant 
instructions” which had been issued 
“in order to strengthen” the judges 
“in this intention”. The writer as- 
sured Hitler that he would “not 
shrink from personal measures, as 
before”. The letter added that the 
public prosecutor had “applied for 
an extraordinary plea for nullifica- 
tion” of the sentence against Schlitt. 

Later, Schlegelberger informed 
Hitler that the sentence against 
Schlitt was “quashed within ten days 
and that Schlitt was sentenced to 
death and executed at once”. 

A Jew named Luftgas was sen- 
tenced to two and one-half years im- 
prisonment for hoarding eggs. On 
October 25, 1941, Schlegelberger was 
informed, ‘““The Fuehrer wishes that 
Luftgas be sentenced to death”. Four 
days later, on October 29, 1941, 
Schlegelberger reported: “. . . I have 
handed over to the Gestapo for the 
purpose of execution the Jew Mar- 
cus Luftgas who had been sentenced 
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to two and one-half years imprison- 
ment... .” 


These rather moderate examples 
of the Hitler system, drawn solely 
from the field of the administration 
of justice, might have been dismissed 
in future years as inherently incred- 
ible, as inventions of a vengeful state 
of mind. In fact, however, they ap- 
pear in the decision of American 
Tribunal III in the Justice Case at 
Nuremberg, and thereby in a his- 
torical record of Nazism. 


Another phase of the war crimes 
program was conducted by the Judge 
Advocate General’s Department be- 
fore tribunals composed exclusively 
of military personnel, during the last 
two years of the trials, at Dachau. 
These trials were confined to con- 
centration camp atrocities, the mur- 
der of captured American airmen, 
and violations of the rules of war 
in the field. To my mind, these trials, 
while important, did not have the 
immediate relevance of the Nurem- 
berg trials to the internal German 
situation. Recently some of these 
trials have been under fire, either 
because sentences were reduced, or, 
on the other hand, because of alleged 
improper treatment of suspected 
persons before trial in the immediate 
post-combat days of 1945. There 
seems to have been unnecessary con- 
fusion about this. A sentence finally 
reduced ends the case as to the of- 
fenses on which the defendant was 
tried. If Americans were guilty of 
violence in extorting confessions, 
they should be punished; and the 
person convicted on such evidence 
retried. On the whole, however, the 
Judge Advocate program reflects 
credit on a small group of able and 
conscientious men. These trials did 
not enjoy the prestige of Nuremberg, 
and, particularly after - Messrs. 
Stimson and Patterson had left the 
War Department, did not receive 
satisfactory support from the Army. 

The third phase was handled by 
the Germans themselves in so-called 
Denazification Tribunals set up un- 
der a German law enacted in March, 
1946, with the encouragement and 
indeed with the pressure of the 
American authorities. Under this 
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law, active Nazis could be fined, ex- 
cluded from voting and public and 
private positions of importance, and 
the worst ones could be required to 
do rehabilitation labor. This pro- 
gram, or something like it, was ob- 
viously essential. As these trials now 
draw to a close, the results are by 
no means clear-cut. 

We lawyers have heard charges 
that these war crimes tribunals ap- 
plied ex post facto law. The Interna- 
tional Military Tribunal concluded 
in its decision that the law of the 
London Charter was not ex post 
facto. It added that, in any event, 
the principle could not properly be 
applied to conduct which was wrong 
by every civilized standard when 
committed. As to the denazification 
law enforced in the American Zone, 
as well as to similar measures en- 
forced in less thorough-going fashion 
in the British and French Zones, I 
have always been willing to concede 
that these enactments would have 
violated the ex post facto prohibitions 
of the United States Constitution. 

But I do not think we need be 
squeamish about this. We did not 
occupy Germany to enable active 
Nazis to continue to enjoy the posi- 
tions of economic or political power 
they enjoyed under Hitler and the 
regime of “law” then in force. Such 
persons might have been excluded 
from an active part in present-day 
German life by rule-of-thumb, ar- 
bitrarily enforced by administrative 
methods. Instead, these persons were 
publicly informed of the law to be 
applied to them, were served with 
an indictment or charge, were given 
opportunity to secure counsel and 
produce evidence, and were tried be- 
fore an independent tribunal. Un- 
less one believes that the law can 
and should be separated by a water- 
tight partition from the affairs of 
life, certainly the second method is 
far preferable to the first. 

The problem here is by no means 
a new one. Our Supreme Court 
faced it after the Civil War in Cum- 
mings v. Missourt and Ex parte Gar- 
land, decided in 1867. A reading of 
Justice Field’s opinions for the Court 
in those cases and of Justice Miller's 


dissent, concurred in by the Chief 
Justice and two other Justices, will 
at least make understandable the 
course that was followed in Germany, 

The Restitution Law, eventually 
enacted as Military Government Law 
No. 59, presented another challenge. 
That law brings certain presump. 
tions to the aid of the claimant and, 
to a considerable extent, overrides 
the protection normally accorded a 


bona fide purchaser. It was enacted | 


in November, 1947, by Military Gov- 
ernment after the German authori- 
ties had refused to enact it as German 
legislation in its present form. My 
information is that it is working well 
in practice. In part it is restrospec- 
tive legislation, but it is retrospective 
legislation essential to deal in an 
orderly and just manner with events 
which occurred under the unprece- 
dented order of lawlessness of the 
Hitler period. 

From what I have said, it will be 
seen that the reinstatement of the 
rule of law in Germany was not a 
simple matter. But the legal work 
did not flow only in one direction. 
We gave constant attention to the 
improvement of our own American 
Military Government Courts, which 
were established to try day-to-day 
offenses of concern to the occupation. 
Absolute fairness was insisted upon. 
A year ago a new Military Govern- 
ment court system was established, 
headed by a Court of Appeals whol- 
ly separated from the prosecuting 
function. A habeas corpus ordi- 
nance was enacted providing safe- 
guards superior to those of the 
German Code of Criminal Pro 
cedure. An arrest and search and 
seizure procedure was established 
which, I believe, would do credit 
to several American states. The 


unremitting effort was to set af 


wholesome example for the German 
authorities. General Clay gave his 
lawyers every support in their efforts 
to improve their own administration 
of justice, and he frequently was 
ahead of them. 

In the confusing legislative situa- 
tion which existed in Germany, it 
was absolutely essential that every 
Military Government enactment in- 
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tended to have the force of law be 
identified as such and published in 
orderly fashion. In June, 1946, the 
Legal Division established the of- 
ficial Military Government Gazette. 
We insisted that any Military Gov- 
ernment enactment not published in 
English and German in that Gazette 
could not be honored by the Military 
Government or German courts. The 
task was not easy, for the military 
people love to issue “directives” and 
to lay down sweeping constitutional 
principles in speeches; but we did 
succeed in it, 

In pleading for the establishment 
of what is today the Federal Register, 
the present Dean of Harvard Law 
School, back in 1934, quoted Ben- 
tham’s statement on the critical ne- 
cessity of an adequate publication of 
legislation. Even Bentham, I believe, 
would have approved the American 
Military Government Gazette. lron- 
ically, it provided a far better system 
of making known the applicable law 
to the persons to be bound by it than 
is available today to Americans who 
are tried by courts martial. 

Much of the legal work was with 
German judges and prosecuting of- 
ficials. They respected our insistence 
on an independent judiciary, and 
relations on the whole were harmo 
nious. There were capable and good 
men among them, but many were 
old and very tired men. Creative 
imagination was hard to find. 

In September, 1947, a former Presi- 
dent of the American Bar Associa- 
tion, Jacob M. Lashly, came to 
Berlin and instituted a program for 
the sending of CARE packages t 
German judges, lawyers and law pro- 
fessors. Here was a practical, down- 
to-earth method of contributing to 
the rehabilitation of the rule of law 
in Germany! 

The setting up of German consti- 
tutional governments in the three 
states of the American Zone in late 
1946, though perhaps advisable at 
the time, tended in some respects to 
frustrate the American program be- 
cause it came before many of our 
sponsored reforms, especially as ap- 
plied to economic organization and 
German education, had been effec- 


tively started. 


Also, the split with the Soviets 
immensely complicated the problem. 
True, the Western Germans are 
most certainly anti-communist to- 
day, but an anti-communist is not 
necessarily a democrat, as Hitler 
showed. Of course, the cold war has 
strengthened the hands of the Ger- 
mans in relation to the Western 
Powers. This could be a very evil 
thing if the Germans have not 
learned their lesson, because, reject- 
ing conciliation with the West, they 
have tried more than once before to 
improve their position against the 
West by embracing Russia. 

At Nuremberg in 1946, before he 
was convicted and sentenced to 
death, Ribbentrop shed crocodile 
tears for Britain and the United 
States. He pleaded before the Tri- 
bunal: 

Will Asia dominate Europe, or will 
the Western Powers be able to stem or 
even push back the influence of the 


Soviets at the Elbe, at the Adriatic 
Coast, and at the Dardanelles? 


In other words, practically speak- 
ing: Great Britain and the United 
States today face the same dilemma 
as Germany faced at the time when 
I was carrying on negotiations with 
Russia. For my country’s sake I hope 
with all my heart that they may be 
more successful in their results. 


But this was not the line Ribbentrop 
took with Stalin in August, 1939. 
According to the official German 
Foreign Office memorandum, Rib- 
bentrop then told Stalin that— 

. . » The Anti-Comintern Pact was 
basically directed not against the 
Soviet Union but against the Western 
democracies. He knew, and was able 
to infer from the tone of the Russian 
press, that the Soviet Government 
fully recognized this fact. 


Herr Stalin interposed that the 
Anti-Comintern Pact had in fact 
frightened principally the City of 
London and the small British mer- 
chants. 


The Reich Foreign Minister con- 
curred and remarked jokingly that 
Herr Stalin was surely less frightened 
by the Anti-Comintern Pact than the 
City of London and the small British 
merchants. What the German people 
thought of this matter is evident from 
a joke which had originated with 
the Berliners, well known for their 
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wit and humor, and which had been 
going the rounds for several months, 
namely, “Stalin will yet join the Anti- 
Comintern Pact.” 


When they took their leave, Herr 
Stalin addressed to the Reich Foreign 
Minister words to this effect: 

The Soviet Government takes the 
new Pact very seriously. He could 
guarantee on his word of honor that 
the Soviet Union would not betray 
its partner. 


We must hope that the German 
people have indeed learned their 
lesson and are now resolved to make 
themselves fit peacetime partners of 
the West. But the results of the oc- 
cupation in this respect are still 
unpredictable. 

One promising sign to come out 
of the Berlin blockade is the per- 
formance of the City Government 
for Western Berlin under Mayor 
Reuter. Here was a German govern- 
ment, democratically elected, which 
defied the Communists with courage 
and even zest. Perhaps that is exactly 
the kind of democratic success that 
German history has needed. 

A final word on the rdéle of the 
lawyer in Germany. Although the 
law is both a shield and a lance, the 
lawyer in public life who is working 
closely with those whom we call lay- 
men has small occasion to be a cru- 
sader. He is often surrounded by 
intensely single-minded people; and 
his training and experience should 
constantly align his influence in sup- 
port of the broader and longer-term 
viewpoint. To the extent that he 
had a voice in matters of policy, the 
lawyer’s duty in Germany in 1945- 
1946 was, I think, to counsel mod- 
eration and caution. On the other 
hand, as enthusiasm flagged and as 
original objectives tended to be for- 
gotten, the lawyer's obligation after 
1946 was to counsel persistence and 
determination. 

There is the little story from 
World War I of the soldier who, in 
being sent over the top by his ser- 
geant, was instructed to zigzag as he 
ran across No Man’s Land. The sol- 
dier was hit and the sergeant later 
asked him about it. The soldier said 
that he had not forgotten to zigzag 
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but that he guessed he was zigging 
when he should have been zagging. 


International Law 

(Continued from page 379) 

and it is true there has been com- 
ment on their unavailability. Also, 
many times it has been impossible 
for lawyers to advise their clients be- 
cause of this lack of information. For 
example, the compilers of the United 
States Code have not included 
treaties in that volume, even though 
a treaty is the “supreme law’ of the 
.and,*% but treaties have been placed 
in the Statutes at Large. There is at 
present an effort under way to in- 
crease the availability of these ma- 
terials, and the House of Delegates 
of the American Bar Association 
adopted a resolution in September, 
1949, recommending that the com- 
pilation of texts of treaties and agree- 
ments to which the United States is 
a party, known as the Malloy vol- 
umes, be brought up to date. This 
series has not been published since 
1938. There is the further recom- 
mendation by that Association for 
regular issuance of compilations of 
texts of treaties and other interna- 
tional agreements by a rearrangement 
of the Statutes at Large, and lastly, 
it has also recommended that the 
Department of State accelerate the 
development of the new looseleaf 
treaty information service with legal 
annotations. 

There are, however, good sources of 
material in this field with which 
many lawyers are not acquainted. 
There are the United Nations publi- 
cations of all important United 
Nations records. These published 
documents include the meetings, 
records and agreements of the various 
organs, agencies, committees, sub- 
committees, their resolutions and 
conventions. From these publications 
it is possible for the lawyer to follow 
the step by step development of 
particular conventions or other sub- 
jects before individual agencies. Ex- 
amples of these United Nations 
publications are the Salient Features 
of World Economics, 1945-47, cover- 
ing commodity supplies, interna- 
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It would be a high tribute if it 
could be said that the American 


tional trade and credit, production 
bottle-necks, the world food situation 
and manpower problems, and /nter- 
national Tax Problems and Public 
Debts, 1914-1947. Various United 
Nations organs have publications 
such as the Transportation and Com- 
munications Review, a quarterly, and 
the Yearbook of the International 
Court of Justice. There are the 
United Nations Bi-Weekly Bulletin, 
the Monthly Bulletin of Statistics 
and the United Nations Treaty Se- 
ries, an annual publication contain- 
ing treaties and international agree- 
ments. A complete catalogue of 
United Nations publications may be 
obtained from the United Nations 
Sales Agent, the International Docu- 
ment Service, Columbia University 
Press, 2960 Broadway, New York 27, 
New York. Furthermore, the selected 
libraries listed in the footnote and 
located throughout the United States 
are supplied with all mimeographed 
and printed documents of the United 
Nations.?4 

The Department of State also has 
many publications of great value to 
lawyers seeking information in the 
international field. For example, 
there are, in addition to the Treaties 
and Other International Agreements 
Series, the Department of State 
Bulletin, a weekly, and a monthly 
entitled Documents of State Papers. 
These contain United States policy 
statements on international subjects 
and significant comments on affairs 
of the United Nations and our 
country’s participation therein. Lists 
of the Department of State publica- 
tions may be obtained from the Divi- 
sion of Publications, Department of 
State. Publications may be purchased 





lawyer in Germany was often zigging 
when those about him were zagging. 


from the Superintendent of Docu- 
ments, United States Government 
Printing Office, Washington 25, D.C. 

Further, there is the American 
Journal of International Law, an 
outstanding and extremely useful 
quarterly publication containing edi- 
torials on international law, current 
notes, a chronicle of international 
events, a summary of judicial deci- 
sions involving international law, 
book reviews, a list of international 
law periodical literature and a sec- 
tion on important international doc- 
uments. This Journal is a ‘“‘must” for 
lawyers interested in international 
law and is the best single source of 
information on current legal de- 
velopments. The editors and con- 
tributors to this Journal are generally 
internationally known authorities in 
this field. 

The Food and Agriculture Inter- 
national Law Journal, assembling 
legislation concerning nutrition, agri- 
culture, fishing, game and forestry 
matters, gives a general review of the 
developments of law in these special- 
ized fields. The International Ameri- 
can Law Institute of New York 
University has undertaken the pub- 
lication of a looseleaf service on 
Latin-American tax law covering all 
major tax questions affecting United 
States business in Latin-American 
countries. Also of interest are the 
publications of the Pan American 
Union; one of them the Annals of 
the Organization of American States, 
a quarterly, contains the different 
treaties and reports concerning the 
United States and the countries of 
Latin America. 

Since this article is confined to 
current developments, to show how 
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broadly the currently evolving inter- 
national law affects lawyers through- 
out of Nation, no detailed descrip- 
tion is here given of the large volume 
of basic legal material in this field 
compiled and published by great 
legal scholars. There are, for ex- 
ample, the very valuable writings of 
Hudson,*5 Hyde,?® Hackworth,”" Jes- 
sup*® and others containing excel- 
lent material for the practicing 
attorney. The work of these and 
other great lawyers who have devoted 
their lives to this field is the founda- 
tion stone on which we must now 
build an international legal order to 
assure the peace under law for which 
we all strive. 

As an example of what can be done 
to make international law materials 
available to lawyers, the Interna- 
tional Law Committee of the Mis- 
souri Bar Association has worked out 
a system of cataloguing and indexing 
international law material in the 
law libraries of the state. When in 
full effect, this will include an 
identical card index maintained in 
St. Louis, Kansas City and Jefferson 
City, through which practitioners 
can locate international law ma- 
terials and borrow such materials for 
use in their practice. 

It has been stated that the legal 
profession has shown no interest in 
international law because of the 
lack of income from work in this 
field.2® That reason is gradually be- 
coming a thing of the past as prob- 
lems of international law have come 
or will soon come to many lawyers 
from the great activity in the inter- 
national field which revolves around 
the United Nations. International 
law will soon come into its own with 
the other “bread and butter” subjects 
in the field of law as the rights of 
individuals are more and more 
affected. 

On the pro bono publico side of a 
lawyer’s life, he must prepare himself 
to fulfil his expected réle of public 
opinion molder in this rapidly de- 
veloping and expanding field. The 
explanation of international conven- 
tions, treaties and covenants is 
peculiarly a lawyer’s job. The col- 
umns of this AMERICAN Bar AssociA- 
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TION JOURNAL have devoted much 
space to the genocide and human 
rights documents. These documents 
and others constituting the first step 
toward international criminal law 
applicable to individuals and the 
creation of international rights for 
individuals require the most careful 
scrutiny of lawyers in order that these 
documents may be brought into a 
proper relation with the constitu- 
tional rights of our citizens. This is 
a task that lawyers must perform as 
it fits precisely into their field of 
work. 

Lawyers cannot sit back and expect 
our representatives at international 
conferences to carry the whole load 
on these important matters. Our 
representatives are often not lawyers 
and just as often they do not have 
legal advice and assistance in their 
work. The Legal Adviser's office of 
the Department of State has in it 
only ninety-five of the more than 
21,000 employees of that Department 
and only about thirty of these are 
lawyers. Last year the United States 
participated in more than 2000 in- 
ternational conferences, committee 
meetings and discussions. Many of 


the administrative officers and em- 
ployees of the Department of State 
are lawyers and much legal help 
comes from the Department of Jus- 
tice, but one surveying the legal 
phases of our Nation’s work in the 
international field must necessarily 
conclude that legal assistance has not 
received the emphasis it should have. 
These facts make it all the more 
important that lawyers interest them- 
selves in this field so they can offer 
their advice and assistance to prevent 
undesirable provisions in interna- 
tional conventions and treaties. Such 
volunteer assistance to our govern- 
ment from those in private life has 
always been one of the things re- 
sponsible for our Nation’s outstand- 
ing achievements. 

Now is certainly the time for law- 
yers to come forward and offer their 
help in the international field to 
write rules of law which will assure 
the elimination of war as a method 
of settling the differences of individ- 
uals and of nations. 
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JOSEPH THOLL 
Examiner and Photographer of Questioned Documents 
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Yokohama War Crimes Trials 


Yokohama War Crimes Trials 
(Continued from page 389) 


There was little difference between 
the preparation of the defense of a 
case before a military commission 
and the preparation of the defense 
in a federal court. It should be noted 
in passing that not only were Amer- 
ican advisory counsel furnished with- 
out charge to the accused but also a 
full complement of Japanese-speak- 
ing investigators, interpreters, ste- 
nographers, typists and other clerical 
help. The defense contended that 
the outstanding exception was that 
the accused was called upon to an- 
swer charges pertaining to many 
more offenses than is allowed by the 
laws of the United States in the 
federal courts. Objections to jurisdic- 
tion and admissibility of evidence 
before the commissions were made 
on substantially the same grounds in 
the same manner as is required by 
the federal rules of practice before 
the United States district courts. 

When a verdict of guilty was ren- 
dered and an accused was sentenced, 
a conference was held by American 
advisory counsel, members of the 
Policy Branch of the War Crimes 
Defense Division and the Japanese 
defense attorneys in the case. In this 
session the case was severely scruti- 
nized and the various questions of 
law and fact involved were discussed 
at length. If it was determined by 
this group that additional action 
should be taken, a petition for 
clemency (in the nature of an ap- 
peal) was prepared by the Appeal 
Branch of the War Crimes Defense 
Division. If it was the consensus of 
this group that no appeal should be 
taken, the accused was advised of this 
decision and the reasons therefore 
were explained to him. If, after this 
explanation, he believed that he was 
unjustly punished or that the punish- 
ment received was too severe for the 
acts of which he was found guilty, 
he could request that a petition of 
clemency (in the nature of an appeal) 
be submitted to the reviewing au- 
thority in his behalf. In every case 
in which the accused desired such 
an appeal to be taken, the War 
Crimes Defense Division assumed 
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the responsibility of presenting such 
an appeal. 


Defendants Praise Work 

of Defense Counsel 

At the inception of the war crimes 
trials, the Japanese accused refused 
to believe that the American defense 
counsel would do anything more 
than present a token defense. It was 
very difficult during this period to 
reach the accused because of this 
distrust. By March, 1946, the oppo- 
site was true. Word had got around 
that the American advisory defense 
counsel were performing their task 
conscientiously and were effectively 
presenting the position of the accused 
to the War Crimes Commissions. 

There was rarely a case tried in 
which the American advisory de- 
fense counsel did not receive a letter 
of gratitude from the accused whom 
he represented, irrespective of the 
verdict. Accused constantly sent their 
families to the office of the War 
Crimes Defense Division to offer 
their respects. Letters, such as re- 
ceived by counsel in the case of 
United States of America v. Rikitake, 
former Japanese major who was 
charged with many offenses and re- 
ceived a sentence of fifteen years, 
stated that they intended to serve 
their terms with sincerity, and that 
upon their release they would “spend 
the rest of their lives teaching Jap- 
anese children the true meaning of 
democratic justice as it was known 
under the Stars and Stripes”. 

The Review Branch of the Judge 
Advocate Section was started with 
one reviewer and gradually grew to 
twenty-eight lawyers, a majority of 
whom were civilians. Each was a 
member of his own state Bar and 
a member of the federal court of his 
own district. The legal experience 
of this group extended from ten to 
thirty-seven years, 


Every Case 

Was Reviewed 

After the record of the trial had 
been read and corrected by the prose- 
cution and defense, it was forwarded, 
in every instance of conviction, 
whether defense so requested or not, 
for assignment to one of the members 
of the Review Branch who examined 


it thoroughly in its entirety in a 
diligent search to determine if any 
error prejudicial to the accused 

(whether claimed by the accused or 

not) had been committed in the trial. 

The first authority was the rules as 

set forth by SCAP. Decisions were 

also based upon the rules of land 
warfare, the principles of interna- 
tional law, and proper precedents. 

The review of a case sometimes re- 

quired a few days but at other times 

took as long as three or four months, 

The reviewer wrote a synopsis of the 

facts, an opinion and recommen- 

dations. Discussion was had with 
other members of the Branch after 
which any valuable suggestions were 
adopted. When the review was in 
final form, it was checked by the 

Chief Reviewer and forwarded with 

the record to the Eighth Army Judge 

Advocate who read the entire record 

and made a detailed study. In cases 

where he did not concur, his reasons 
were so stated as an addition to the 
review, and additional alternative 
action sheets were prepared. The 
complete review, as originally writ- 
ten by the reviewer and with sug- 
gested changes by the Judge Advo- 
cate, was then presented to the 

Commanding General of the Eighth 

Army for his consideration and deci- 
sion. Before passing on the recom- 
mendation the Commanding General 
required the Judge Advocate to 
inform him, among other things, of 
his opinion of the following: 

1. Was the accused proved guilty? 

2. Was the proof of guilt founded on 
sound evidence or was there false 
testimony or a wrong conclusion? 

. Was there prejudicial error? 

Did the accused receive a fair trial? 

. Was a good defense made? 

. Is the sentence excessive? 

. Is the sentence in line with ap- 
proved sentences for similar of- 
fenses? 

. Is clemency indicated? 

9. Was the period of pretrial con- 

finement excessive? 

10. Was the accused sane at the time 

of the trial? 

11. Was the accused sane at the time 


of the commission of the alleged 
offense? 


ie) 


The Commanding General's deci- 
sion was final unless it was a case in 
which he approved a death sentence. 
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In such event, it was then forwarded 


' to the Theater Judge Advocate’s 


ofice (Brig. Gen. Franklin P. Shaw 
or, later, Col. George W. Hickman, 
|r.) in Tokyo for a further review. 
After that review the record was then 
sent to General MacArthur, the Su- 
preme Commander for the Allied 
Powers. If he confirmed it, the death 
sentence was ordered executed. 


Many Sentences 


4 Were Reduced 


There were reductions in and dis- 


» approvals of sentences by the Com- 
| manding General of the Eighth 
Army, both by Lt. Gen. Walton H. 
| Walker and his predecessor, Lt. Gen. 
| Robert L. 
» cases the sentence of death was com- 
) muted to life imprisonment or a num- 
) ber of years’ confinement at hard 
} labor, or an acquittal was ordered. 


Eichelberger. In some 


Two cases were remanded for a new 


' trial when the commission failed to 


permit the defense properly to chal- 
lenge the members for cause. The 
Supreme Commander, General Mac- 


' Arthur, ordered one retried because 


of failure to translate a confidential 
document to the accused, though 
admitting it in evidence. Ordinarily, 
no death sentence was approved un- 
less the accused was proved guilty 
of causing the death or insanity of 
the victim. 

Recommendations for reductions 
of prison sentences generally fol- 
lowed a careful scrutiny of the 
record of trial in which the reviewer 
could find no evidence to support 
the verdict adequately on one or 


| more of the several specifications on 


which the military commission found 
the accused to be guilty, or where the 


} sentence was believed to be excessive. 


| Commanding General 

» Was International Agent 

All matters involving the trials were 
‘viewed from an international 
}not a national aspect. The Com- 


and 


manding General considered the 
commissions and himself, as review- 
ing authority, to be creatures of the 
Supreme Commander for the Allied 
Powers rather than local United 
States functionaries. 


Yokohama War Crimes Trials 








At the present time the War 
Crimes Division of the Judge Advo- 
cate Section of the Eighth Army, the 
Chief of which is still Colonel Reich- 
mann, is making a complete study of 
all the cases tried to date by the 
commissions, with the view of equal- 
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| ESTATE VALUATION 


| PROBLEMS 


izing by reduction of the sentences 





of some of the early cases that are 
unduly severe by comparison with 
those of the later cases. 


Trials Were Example 
of Democratic Ideals 


Hniisted Stocks — 


It was considered that, under the Equity determinations 


system employed, an accused re- 
ceived outstandingly fair and honest 
justice. The labors of the reviewing 
authority, the Judge Advocate, the 
Review Branch, the Prosecution and 
the Advisory Defense Counsel fur- 
nished an eloquent example of the 
conscientious manner in which civil- 
ized democratic people jealously 
protect the rights of fellow human 
beings to fair trials, no matter how 
black their offenses may have been. 


—Tangible and Intan- 
gible property — Our 
wide experience is at 


your service. 


Th AMERICAN 
APPRAISAL 
Company 
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1950 AWARD OF MERIT 
COMPETITION 


The 1950 Awards of Merit will be made to the State and Local 
Bar Associations reporting the most outstanding activities, other 
than administrative or routine, initiated or reaching full de- 
velopment since September 1, 1949. 

August 15, 1950, is the final date for filing entries. Application 


forms may be secured at the Headquarters office of the American 
Bar Association, 1140 N. Dearborn Street, Chicago 10, Illinois. 








HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 
Charter Member of American Seciety of Q i ad D. Exami 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 2 
George B. Walter, Associate 





CE ntral 6-5186 
“Thirty Years Experience” 








EDWIN H. FEARON 


Charter Member of American Society of Questioned Document Examiners 


HANDWRITING EXPERT 


Scientific | igation and photographic demonstration of all facts in tion with Questioned D: 
GRANITE BUILDING ° PITTSBURGH 22, PA. e Tel. ATlantic 2732 
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RATES 15 cents per word for each insertion: 
minimum charge $1.80 payable in advance. 
Copy should reach us by the Ist of the 
month preceding month of issue. Allow two 
extra words for Box number. Address all 
replies to blind ads in care of AMERICAN 
Bar ASSOCIATION JOURNAL, 1140 North Dear- 
born Street, Chicago 10, Illinois. 





BOOKS 





EVERYTHING IN LAW BOOKS, Gro. T. 
Biset Co., Philadelphia 6, Pa. 





LAW BOOKS BOUGHT AND SOLD: COM- 
lete —e baa single sets. Ceci. Sxrpwitu, 
306 West ist S , Los Angeles 12, California. 





LAW BOOKS, NEW, USED, BOUGHT, SOLD. 
Joszra Mircaett, 5738 Thomas Ave., Philadel- 
phia, Pennsylvania. 





THOMAS LAW BOOK COMPANY PUBLISH- 

ers, Dealers, Importers. We Sell, We Buy, We 
Exchange. =. Business 64 years. 209 N. 3rd, 
St. Louis 2, Mo. 





UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
it—Immediate Service--Write Nationa Law 
oox Company, 1110—13th St., N. W., Wash- 

ington, D. C 





LAW LIBRARIES OR LESSER COLLEC- 
tions of esteemed used law books purchased. 
Our 32-page printed catalog, free on request, am 
some used law books we have for sale, also indi 
cates the type of material we will purchase. 
Crartor’s Boox Store, Baton Rouge 6, Louisiana. 





WHEN YOU HAVE & Bg he ahd PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” ne Pages, 340 illustra- 
tions, $10 delivered. Also “Questioned Document 
Problems, Second Edition,” 546 Pages, $7 de- 
livered. Atszrt S. Ossornn, 233 Broadway, New 
York City. 





USED LAW BOOKS AT ATTRACTIVE 
oe. We buy and sell either one book or a 
— library. Let us quote you prices. Harry 
KE, 321 Kearny Street, San Francisco 8, 
California. 





USED LAW BOOKS BOUGHT AND SOLD. 
— ee. Reporters System units, Digests 
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Re 
505-07" Leon! rdt B Oklahoma City, Okla. 
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American Bar Association Journal 


LAW BOOKS-—-WE CAN SUPPLY THE FOL- 

lowing sets at this time: Law Quarterly Review 
—Journal Criminal Law & Criminology—Air Law 
Review—American Journa! of International Law— 
U.S. Attorneys General Opinions — Decs. of the 
Commissioner of Patents —- American Maritime 
Cases — New Ham = Reports to the National 
Reporter System-—Yale Law Journal—Public Util- 
ity Reports—all State Reports to the National Re- 
porter System—Largest_ stock of Legal Periodicals 
of any dealer in the U.S. Dennis & Company, 251 
Main Street, Buffalo 3, New York. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLarx BoarpMaNn 
Co., Lrp., 11 Park Place, New York City. 





LOWEST PRICES USED LAW BOOKS 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Natrona. Law 
Lrerary Apprarsat Assn., 538 S. Dearborn St., 
Chicago 5, II. 





LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Irvine Korus, Metropolitan Bldg., Vancouver, 
Washington. 





OYEZ! . . . MARKA DE LANCEY, YOUNG 

New York lawyer, finds a grim surprise in the 
shadow of the Surrogate’s Court, in a fast-paced 
mystery—THE CORPSE SAID NO by Barbara 
Frost. “First-rate. I thoroughly enjoyed it. What’ 8 
more, the legal background has an authentic flavor.” 
—Samuel c Kling, Attorney. ““Recommended.”— 
Will Cuppy, erald Tribune. “A fine 
mystery novel.”-—Boston Herald. “‘Plenty of ex- 
citement.”—Philadelphia Inquirer. NOTE: Pub- 
lisher will pre-pay postage, insurance, on all orders 
from lawyers mailed to: Coward-McCann, 2 West 
45th Street, New York 19, N. Y. (Price $2.50 
a copy). 





AN ATTRACTIVE LEAFLET ON WILLS 

has been prepared by the World Council of 
Christian Education, 156 Fifth Avenue, New York 
10, New York. Complimentary copies are available 
to lawyers and clients. 





HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S., 24 CALI- 

fornia St., San Francisco “i. Examinations 
made of Pp and d any 
kind in any baomes. Established 1913. Reasoned 
expert opinions prepared, on demonstrable 
facts scientifically determined. 

Services comprise authentication of handwriting 
of living, deceased and missing persons; F gare rt 
decipherment of charred, mutilated and sophisti: 
cated documents; microchemical analysis of writ- 
ing materials; ; age er I, Ba — 
typewriting, cal Cline 
pin 82 Gals ‘hon “Cady Ose, 962, 963: 188 "Pac. 
(2 

— Braves for American Claimants before Mixed 
Claims Commission, United States and Germany, 
1929-1939 Black Tom and Kingsland cases, New 
York; Docket Nos. 8103, 8117, et al. 

I ded d visited anywhere for 
study, Western States and Hawaii in particular. 
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10 years of practical ie ERC © Bide, 
ver, Colorado. 


M. A. NERNBERG, EXAMINER OF te 
puted Documents, Twenty- five years’ 

Formerly specially employed by the i, "States 

Government as handwriting expert in cases involy. 

ing handwriting. Law & weer p Sates, Pitts. 

burgh, Pa. Phone Atlantic 1911 





CHARLES C. SCOTT, KANSAS CITY, MIS. 
souri. Identification of writing and type 
writin Detection of alterations. ipherment 
of faded and charred documents. oe eaerantie 
evidence” for court. Fully equipped laboratory 
ualified witness. Member American Seday 2 of 
uestioned Document Examiners. Commerce Build. 
ing. Telephone Victor 8540. 





LOUIS A. MARLETT, EXAMINER OF 
tioned Documents. 5403 Black Street, Pitts’ 
Pennsylvania. Phone 1-8149. 
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INVESTIGATORS 





CALIFORNIA — GENERAL yp 
tions—Probate, missing person 

expert. Vicror W. Hatt, Se Si Sutter = terest San 

Francisco 4, 





TRADE-MARK SEARCHES, FOREIGN AND 
State Registrations, etc. Instructions 

only from lawyers and registered patent ta, 

Carter’s Lawryzrs’ Service Bureau, “Trade 

Mark Headquarters”, 1706 G Street, N. W., 

Washington 6, D. C. 





MISCELLANEOUS 





VACATION ON A MONTANA RANCH JUST 
7 miles from the Northwest corner ellow- 
stone Park, in the heart of the Rockies. Comfort- 
able accommodations in log cabins—limit 60 guests 
—with or without bath by advance reservations 
only. ie —_—— opens May 2ist. Catch pan 
size and whappers in mountain lakes and 
streams. Other ranch activities to enjoy with con- 
genial folks in a Western atmos Rodeos, 
square dances, steak fries, barbecues, pack trips, 
unforgettable rides into imitive’ wilderness. 
Transportation facilities available at ranch for side 
trips thru Yellowstone Park. We cater won 
to family groups. Separate dining room—mea 
are family style with plenty of good wholesome 
food. Northwest's finest lodge. Ranch airstrip will 
accommodate private planes. Write, wire, or 
hone. Nine Quarter Crecre Rancna, Gallatin 
teway, Montana. 





WEISS STEEL CO., INC., 600 WEST JACK- 
son Blvd., Chicago 6 Illinois. Buyers of 
Steel Inventories. 30 Years of Steel Service. 





STENOGRAPHIC VERBATIM nanos 

peedy, accurate, sta rates. M. 
M. Reep AssociaT 154 Nassau , t- New 
York 7, New York. orth 2-1510. 





ROBES 





TURAL ROBES—CUSTOM TAILORED— 
syd kind—+satisfaction teed 


yA guaran 
w+, request. Bentizy & Son, 
Inc., 7 est 36th St. New York 18, N. ¥. 





POSITIONS WANTED 





LAWYER, TEN YEARS GENERAL PRAC- 

tice, six years investigating and adjusting Auto 
mobile, Liability and Workmen's Compensation 
Claims. With law firm, insurance company of | 
corporation in Illinois. Box BA. 
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YOU CAN PRACTICE LAW WITHOUT 


A\MeRICAN _JURISPRU DENCE 


Sure, you can practice law without American Ju- 
risprudence. You can get the basic law from other 
sources. You can even write it yourself by spend- 
ing long hours in careful study and painstaking 
research. 


But why do it the hard way? It’s much easier to 
use American Jurisprudence which will give you 


a complete text statement of the governing law 
from A to Z. 


The courts were quick to recognize American 
Jurisprudence as the great source book of legal 
principles. That's why judges have cited and 
quoted it thousands of times in their opinions. 


You will profit by having American Jurisprudence 
always at your elbow. It contains the law which 
your court will use in deciding the troublesome 
questions. 


It's easy to own American Jurisprudence under 
our liberal purchase plan. Let either publisher 
tell you about it now. 
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Bancroft-Whitney Company -:- -:- -:- San Francisco I, California 
The Lawyers Co-operative Publishing Company -:- Rochester 3, N. Y. 
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You can acquire all of the law of 


MUNICIPAL CORPORATIONS 


in one compact set of only 3 volumes. 
A complete text covering every phase of 
the subject, supported by citation to all of 
the cases, state and federal. 


Over 4,500 Pages * + * 38,000 Index lines 


IT’S NEW!... IT’S COMPLETE! 


It’s the C. J. S. title 
Municipal Corporations 
Vols. 62, 63 and 64 
CORPUS JURIS SECUNDUM 


These three volumes, kept up to date by 
annual cumulative pocket parts, may be 
purchased separately at a moderate price. 


For Particulars Write 


THE AMERICAN LAW BOOK COMPANY 
272 Flatbush Ave. Ext. Brooklyn 1, New York 














